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Powers of Ecclesiastical Tribunals, and 
the Interposition of Civil Courts 


BY REV. EDWIN A. WHITE, D.C.L. 
Author of “American Church Law’’s 


| T may be safely as- 
sumed that in the 
first century of the 
Christian Church, 
controversies 
- between . Christians 
’ were determined by 
the members of the 
Church themselves. 
Later, under’ the 
pagan Emperors, dis- 
putes between Christians were permitted 
to be decided by arbiters chosen by the 
Christians themselves. On account of 
their learning and experience, their of- 
fice and their superiority in all matters 
of spiritual government and discipline, 
the bishops, most naturally, would be 
chosen as such arbiters. This supposi- 
tion is greatly strengthened by the act of 
Constantine, the first Christian Em- 
peror, who, about the middle of the 
fourth century, decreed that Christians, 
by mutual consent, might withdraw 
their controversies from the civil tribu- 
nals and submit them to the determina- 
tion of the bishops, whose judgment 
should have the same force as if pro- 
nounced by the Emperor. 





In the latter part of the same century, 
the Emperor Theodosious issued an 
edict making the bishop a judge, in- 
stead of an arbiter, and providing that 
all cases might be taken from the civil 
tribunals and referred to the bishop at 
the will of either party, and at any stage 
of the proceeding. 

Ample as were the concessions of 
Christian Emperors to the exercise of 
ecclesiastical powers by the bishops in 
matters concerning the Church and its 
discipline, it is clear that they did not 
intend to deprive themselves of the right 
of ultimate jurisdiction, as shown by the 
act of Constantine in restoring Athana- 
sius after he had been deposed by the 
Arian bishops. There is no question but 
that the Church, subsequently, was com- 
pelled to recognize and consent to the 
claim of Emperors and Kings of the 
right of ultimate jurisdiction as resting 
in themselves alone. 

Then came the claim of the papal 
power, not only to the right of appeal. 
but to the control of all ecclesiastical 
causes concerning both clergy and laity. 
a claim which was strenuously resisted, 
especially by the Church of England. 
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To what extent this claim was acquiesced 
in by the Church of England, we need 
not stop to consider. Sufficient to say 
that the Statute of 24th Henry VIII. 
completely negatived that claim so far 
as the Church of England was con- 
cerned; a statute, wherein the law of 
right and truth in this matter was most 
cogently and tersely expressed: “Causes 
spiritual must be judged by judges of 
the spirituality, and causes temporal by 
temporal judges.” 

This great principle of the exclusive 
rule of the Church in matters ecclesias- 
tical, and of the state in matters civil, is 
nowhere more universally admitted than 
in these United States. 

The substantial import of the Consti- 
tutions of nearly every state in the Union 
is, in effect, not only a declaration 
against any established church or state 
religion, but it is also impossible to find 
therein the slightest imputation that the 
civil courts are to be charged with any 
supervision of ecclesiastical administra- 
tion, in order to secure the liberty of 
conscience vouchsafed by these consti- 
tutional declarations. In addition to 
this, no principle seems better estab- 
lished in the jurisprudence of. this coun- 
try than that no civil court can under- 
take to revise the proceedings of 
ecclesiastical tribunals upon the merits 
of the case decided by those tribunals, 
and sit as a court of error and appeal 
upon the proceedings. There are only 
two cases (Smith v. Nelson, 18 Vt. 
511; and Watson v. Avery, 2 Bush, 332) 
which give the slightest countenance to 
any such doctrine, and both of them 
have been severely criticized by the 
courts of the several states and by the 
Supreme Court of the United States. 
The questions in the Watson v. Avery 
Case came before the United States Su- 
preme Court, and the decision of the 
Kentucky court was overruled by that 
court so far as it could overrule a state 
court. 

It has been declared over and over 
again in different states, that the deci- 
sions of ecclesiastical courts within the 
range of their jurisdiction, and while 
passing bona fide upon matters of strict- 
ly ecclesiastical cognizance, are as con- 
clusive upon the civil courts as the judg- 
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ments of any other tribunal, domestic or 
foreign. This is the rule declared in 
one of the most careful and well-con- 
sidered judgments on the subject by the 
court of appeals of South Carolina in 
the early case of Harmon v. Dreher, 
Speers Eq. 87. The case turned upon 
certain rights in the use of church prop- 
erty claimed by the minister thereof, who 
had been expelled from the ministry of 
the Lutheran Church by the synod of 
that church. “He stands,” says the court, 
“convicted of the offenses alleged against 
him, by the sentence of the spiritual 
body of which he is a voluntary mem- 
ber, and whose proceedings he had bound 
himself to abide by. It belongs not to 
the civil power to enter into or review 
the proceedings of a spiritual court. The 
structure of our government has, for the 
preservation of civil liberty, rescued the 
temporal institutions from religious in- 
terference. On the other hand, it has 
secured religious liberty from the in- 
vasion of the civil authority. The judg- 
ments, therefore, of the religious asso- 
ciations, bearing on their own members, 
are not examinable here. When 
a civil right depends upon an ecclesias- 
tical matters, it is the civil court, and 
not the ecclesiastical, which is to decide. 
But the civil tribunal tries the civil right, 
and no more, taking the ecclesiastical de- 
cisions out of which the civil right arises 
as it finds them.” 

One of the conclusions of law laid 
down by the court of appeals of Texas 
in Peace v. First Christian Church, 20 
Tex. Civ. App. 85, 48 S. W. 534, is that ° 
“the courts of this country have no 
power to determine for religious bodies 
ecclesiastical or doctrinal questions, and 
they have never evinced a disposition to 
invade that domain, and will only in- 
quire into such questions when property 
rights become involved and are the sub- 
ject of litigation, and then only so far 
as to determine those rights.” 

In Baxter v. McDonnell, 155 N. Y. 
83, 49 N. E. 667, 40 L.R.A. 670, the 
New York court of appeals decided, in 
the case of a priest of the Roman Catho- 
lic Church praying the courts to examine 
and pass upon questions growing out of 
his relations to the church and the 
bishop, that “in such a case, when it ap- 
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pears that the whole controversy had 
once been submitted by the parties to the 
ecclesiastical tribunal which the church 
itself has organized for that purpose, the 
civil courts are justified in refusing to 
proceed any further. The decision of 
the church judicatory may and should 
then be treated as a bar to the action and 
a good defense in law.” 

In the very important case of Chase 
v. Cheney, 58 Ill. 509, 11 Am. Rep. 95, 
wherein it was sought to enjoin a bishop 
of the Protestant Episcopal -Church and 
an ecclesiastical court from proceeding 


with the trial of an accused clergyman, 
the supreme court declared: “We have 
no right, and therefore will not exercise 
the power to dictate ecclesiastical law. 
Freedom of religious profession 
and worship cannot be maintained if the 
civil courts trench upon the domain of 
the Church, construe its canons and 
rules, dictate its discipline, and regulate 
its trials. The larger portion of the 
Christian world has always recognized 
the truth of the declaration, ‘A church 
without discipline must become, if not 
already, a church without religion’ . 
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The civil courts will interfere with 
churches or religious associations, when 
rights of property or civil rights are in- 
volved. But they will not revise the 
decisions of such associations upon 
ecclesiastical matters, merely to ascer- 
tain their jurisdiction. It is con- 
ceded that when jurisdiction attaches, 
the judgment of the church court is 
conclusive as to merely ecclesiastical of- 
fenses. It should be equally conclusive 
upon the doubtful and technical ques- 
tions involving a criticism of the canons, 
even though they might comprise juris- 
dictional facts.” 

The United States Supreme Court in 
the case of Watson v. Jones, 13 Wall. 
679, 20 L. ed. 666, was called upon to 
decide a controversy between the “Old 
School” and the “New School” of the 
Presbyterian Church regarding the pos- 
session of certain church property. The 
issue was joined in the circuit court for 
the district of Kentucky, and that court 
decided that “this court and all other 
civil tribunals were concluded by the 
action of the general assembly of the 
said Presbyterian Church in the United 
States of America.” On appeal from 
that decision the Supreme Court affirmed 
the decision of the court below, and after 
a most exhaustive review of the various 
decisions on cognate questions in the 
several state courts, declared: “We can- 
not better close this review of the au- 
thorities than in the language of the 
supreme court of Pennsylvania, in the 
case of the German Reformed Church 
v. Com. 3 Pa. St. 291: ‘The decisions of 
ecclesiastical courts, like every other 
judicial tribunal, are final, as they are 
the best judges of what constitutes an 
offense against the Word of God and the 
discipline of the church. Any other than 
those courts must be incompetent judges 
of matters of faith, discipline, and doc- 
trine; and civil courts, if they should be 
so unwise as to attempt to supervise 
their judgments on matters which come 
within their jurisdiction, would only ‘in- 
volve themselves in a sea of uncertainty 
and doubt which would do anything but 
improve either religion or good morals.’ ” 

The conclusion deducible from the au- 
thorities above cited, one of which is 
supported by a preponderating weight 
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of judicial authority in this country, is 
that whenever the question of discipline, 
or of faith, or ecclesiastical rule, custom, 
or law has been decided by the highest 
of these church judicatories to which 
the matter has been carried, the civil tri- 
bunals must accept such decision as final. 
and as binding on them, in their appli- 
cation to the case before them. 

The wisdom and justice of this con- 
trolling principle, so universally recog- 
nized by the courts is_ self-evident. 
Unless ecclesiastical courts and ecclesias- 
tical assemblies can be allowed to decide 
their own controversies in their own 
way, when fairly within the range 
of spiritual jurisdiction, they will be far 
more helpless than any mere voluntary 
association, more so than even an ar- 
biter appointed by the parties to the con- 
troversy. 

But while full effect is given by the 
civil courts to the decision of an eccle- 
siastical tribunal, certain fundamental 
rules of law must have been observed. 
Before such decision becomes obligatory 
it must be shown that the ecclesiastical 
court had jurisdiction in the matter, that 
the proceedings were regular, and that 
the defendant had an opportunity to be 
heard. 

The ecclesiastical court possesses none 
of the prerogatives of a civil court. 
When its decrees or records are intro- 
duced as evidence, they must be proved 
by testimony. The question of the ju- 
risdiction of the ecclesiastical court is 
always open. Such a court must be con- 
sidered as one of special and limited ju- 
risdiction, and therefore it must be 
shown that the court was properly con- 
stituted under the laws of that particular 
church, that it had jurisdiction both of 
the subject-matter and of the parties, 
and that the trial was bona fide, and sub- 
stantially in conformity with the can- 
ons. 

To this effect is the decision of the 
court in Jennings v. Scarborough, 56 
N. J. L. 401, 28 Atl. 559. A dissolution 
of the pastoral relation having been 
sought, proceedings to effect the same 
were begun under a certain section of the 
canon of the diocese having reference 
thereto. Before these proceedings were 
consummated, the mode of procedure 
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was changed to another section of the 
same canon. The court held that there 
was a distinction of great importance be- 
tween the twe methods of procedure, 
and that the defendant in the case had 
not been accorded a hearing as provided 
by the canon. “As already appears, the 
course of procedure for dissolving the 
pastoral relation of the rector with his 
parish is, by the canons of the Episco- 
pal Church, specially prescribed. An or- 
der dissolving that relation, not made in 
conformity with the canons, is coram 
non judice. With respect to the 
judgment that shall be pronounced by 
the bishop, with the concurrence of the 
committee, after a hearing, the authority 
of the bishop is discretionary and su- 
preme. The prosecutor is an ordained 
minister of the church, is subject to the 
laws of the church and to its constituted 
authorities, but at the same time he is 
entitled to a hearing in compliance with 
the laws of the church before judgment 
is pronounced. The proceedings on 
which the order in question was made 
are not in compliance with the canons 
of the church, and for this reason the 
order should be set aside.” 

The court also held that while the Rev. 
Mr. Jennings was not entitled to be rep- 
resented by counsel, “he was entitled as 
of right to a hearing before the commit- 
tee pursuant to the canon, especially as 
the result of the deliberations of that 
tribunal might deprive him of property 
rights which, under the general canons 
of the church, inured to him in virtue 
of his rectorship.” The court further 
held that, “where the civil rights of an 
individual are involved, jurisdiction is 
committed to the courts of law to protect 
those rights, which the court cannot dis- 
card.” 

Whether the right of a clergyman to 
officiate in a parish to which he has been 
called, but without the consent of the 
bishop of the diocese in which such par- 
ish is situated, is such a civil right as to 
give him a standing in the civil courts; 
also the queston, whether a clergyman 
of the Episcopal Church could officiate 
as rector of a parish against the prohi- 
bition of the bishop of the diocese in 
which such parish was located,—came 
before the supreme court of the state 
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of New York in the case of St. James 
Church v. Huntington, 82 Hun, 125, 31 
N. Y. Supp. 91. Both questions were 
decided in the negative. The court hold- 
ing that the bishop had a right under the 
canons to issue an order of inhibition 
against a clergyman called as rector with- 
out his consent. 

In Stack v. O’Hara, 98 Pa. 213, the 
court held that “the profession of a 
priest or minister of any denomination 
is held subject to its laws; these he 
agrees to obey; if he violates the laws 
of his church, or disobeys the lawful 
commands made in accord with his com- 
pact, the civil courts will not maintain 
his footing in the church. It would be 
a grievous wrong to the church to rule 
that its priests and ministers are exempt 
from its proper discipline because of 
their profession. They have no property 
in such profession that is shielded from 
the consequences of their broken vows 
and compacts. They neither acquire nor 
hold it as they do lands or chattels.” 

This case was cited with approval by 
the court in Tuigg v. Sheehan, 101 Pa. 
363, 47 Am. Rep. 727. To the same 
effect is Rose v. Vertin, 46 Mich. 457, 
41 Am. Rep. 174, 9 N. W. 491; Baxter 
v. McDonnell, 155 N. Y. 83, 40 L.R.A. 
670, 49 N. E. 667; Walker v. Wain- 
wright, 16 Barb. 486. 

The question of church membership 
being entirely an ecclesiastical matter, 
the civil courts will not as a general rule 
interfere with or pass upon the act of 
the Church or its officers in excommuni- 
cating a person from membership. But 
they may inquire as to the legality of the 
act of excommunication. The opinion 
of the Supreme Court of the United 
States on this point is well stated in 
Bouldin v. Alexander, 15 Wall. 131, 21 
L. ed. 69. “It may be conceded that we 
have no power to revise or question or- 
dinary acts of church discipline, or of 
excision from membership. We have 
only to do with rights of property. We 
must take the fact of excommunication 
as conclusive proof that the persons ex- 
scinded are not members. But we may 
inquire whether the resolution of expul- 
sion was the act of the church, or of per- 
sons who were not of the church, and 
who, consequently, had no right to ex- 
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communicate others. In a congrega- 
tional church, the majority, if they 
adhere to the organization and to its doc- 
trines, represent the church. An expul- 
sion of a majority by a minority is a 
void act.” To the same effect, Shannon 
v. Frost, 3 B. Mon. 253; Ferraria v. Vas- 
concelles, 23 Ill. 456. 

The several authorities herein cited 
conclusively prove that it must be the 
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cal cognizance. Unless this can be clear- 
ly shown, the decisions of ecclesiastical 
tribunals will be recognized by the civil 
courts as of controlling power, and be 
undisturbed by them. More than this 
the civil tribunals ought not to require. 
If they do, and sanction the investiga- 
tion of every point involved, they will 
shake the foundation of government in 
every church, and do dishonor to religion. 


unlawful infringement, of some personal 
right, of pecuniary value, and of a char- 
acter redressible in the civil courts, in 
order to justify their interference in mat- 
ters which are distinctly of ecclesiasti- 
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Lawyers’ Goodfellowship. 


‘Tis well to see good lawyers meet 

With genial warmth and kindly feeling, 
Forgetting victory or defeat, 

The best that’s in their lives revealing. 


When honor’s bonds, like golden chords, 
The lives of courteous men are linking, 
Good fellowship delight affords 

And lends enjoyment to their thinking. 


Though words may pierce like barbs of 
steel, 

And lawyers rage in moods defiant, 
And each sincerely say and feel 

He’d like to lick the other’s client, 


Yet layman vainly look for war 
When battles in the courts are ended, 
They cannot know how closely are 
The lives of fighting counsel blended. 


All of a knightly brotherhood, 

And knowing common cares and trials, 
Beset with cases bad and good, 

And schooled in common self-denials, 


They’re jolly fellows when they meet 
With manly hearts and friendly feeling, 
And make their common joys complete, 
The best that’s in their lives revealing. 
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Canon Law in the Courts. 


SBY HUMPHREY J. DESMOND 
Of the Milwaukee Rar 
Author of “‘ Church and Law’”’ and other works. 


i ; HE terms “ecclesias- 
A tical law” and “canon 
law” should not be 
confounded. The for- 
mer relates to eccle- 
siastical matters, but 
owes its enactment 
and sanction to the 
civil authority. Can- 
a on law is a compila- 

og tion of rules and laws 
relating to faith, morals, and discipline, 
laid down or propounded by the Church 
or its ecclesiastical authorities, and 
binding on its members. 

In some definitions, as, for instance, 
that given in the Encyclopedia Britan- 
nica, canon law is limited so as not to 
include matters of faith or dogma; but 
the Council of Trent called its decrees 
“canons,” whether they referred to mat- 
ters of faith or morals—See Addis and 
Arnold’s Catholic Dictionary. 

The sources of canon law are the 
Bible, tradition, the decrees of councils, 
Papal constitutions and rescripts, and 
the writings of the Fathers of the 
Church. The civil or Roman law is also 
an important source of the canon law, 
especially as determining the external 
polity of the church. The decisions of 
the Roman congregations are included in 
canon law and the various concordats or 
treaties, made by the Holy See with dif- 
ferent countries for the regulation of ec- 
clesiastical affairs, are also within the 
scope of canon law. We may say, there- 
fore, that ecclesiastical law, as above de- 
fined, is one of the subdivisions of canon 
law. 

The influence of canon law upon the 
growth of our civil or common law has 
been very important. We need but re- 
flect, for a single instance, on the fact 
that it has virtually determined the rule 





of the descent of real property. In an- 
other way it figures as a vital fact in our 
modern courts; it.is appealed to as de- 
termining the relations between ecclesias- 
tical persons and the tenure of church 
property; and the actual decisions of ec- 
clesiastical courts have a well-established 
status before our civil tribunals. 


In Stack v. O’Hara, 98 Pa. 213, the 
court is obliged to recur, in determining 
the terms of the compact between priest 
and bishop, to the canon law of the 
Church. The court, in its opinion, quotes 
from the enactments of the Second Ple- 
nary Council of Baltimore, and cites such 
approved works on canon law as Smith’s 
“Elements of Ecclesiastical Law.” 

In Leahey v. Williams, 141 Mass. 345, 
6 N. E. 78, the court said: “The au- 
thority which the bishops delegate to the 
priests must be authority vested in them 
under ecclesiastical law, and prima facie 
is ecclesiastical authority.” Here the de- 
crees of the Second Plenary Council of 
Baltimore were put in evidence and vir- 
tually determined the case. 

“It is no innovation upon the law of 
evidence, in determining questions like 
the one at the bar, to call, in aid of the 
civil tribunal, upon the law of the par- 
ticular church involved, for the purpose 
of determining the title to church prop- 
erty. It surely is not unreasonable, in 
a case like the present, to hold one of 
the great prelates of the Church to Rome 
to the terms upon which, by the very law 
to which he has vowed his fealty, he has 
consented to accept legal title to the prop- 
erty which is appointed to the uses of 
the Church, to whose service he has with 
most solemn unction dedicated his life. 
Mannix v. Purcell, 46 Ohio St. 136, 2 
L.R.A. 753, 15 Am. St. Rep. 562, 19 N. 
E. 572. 
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“The decision of ecclesiastical courts, 
or officers having, by the rules or laws 
of the bodies to which they belong, juris- 
diction of such questions or the right to 
decide them, will be held conclusive in 
all courts of the civil administration ; and 
no question involved in such decisions 
will be revised or reviewed in the civil 
courts, except those pertaining to the ju- 
risdiction of such courts or officers to 
determine such questions according to the 
laws or usage of the bodies which they 
represent.” Justice Redfield, in 15 Am. 
Law Reg. 277, quoted with approval in 
98 Pa. 213. 

Civil courts will not review the action 
of ecclesiastical tribunals, except where 
rights of property are involved. Bird v. 
St. Mark’s Church, 62 Iowa, 567, 17 N. 
W. 747; 


(p. 41), speaks of the Church “as 
an a inasine organization within a religious 
society,” and adds (p. 42): 

“T think it may be safely asserted, as 
a general proposition, that whenever 
questions of discipline, of faith, of 
Church rule, of membership, or of of- 
fice have been decided by the Church in 
its own modes of decision, civil law tri- 
bunals accept the decisions as final and 
apply them as made.” 


Our American courts have not been 
steadied to these views without some ear- 
lier divergencies, such as appear in 
O’Hear v. De Goesbriand, 33 Vt. 602, 80 
Am. Dec. 653, and Penn. 477, referred 
to in later chapters of this book. 


ee Ferraria v. V asconcelles, 23 Ill. isinel f 4 Be_-w5 a 


Justice Strong, in his lectures on the 
“Relations of Civil Law to Church Pol- 
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Influence of the Church on the 


Common Law 
BY DANIEL SRAXTON TURNEY, LL.D. 


OD himself seems to 
have given to the hu- 
man mind the ten- 
dency to rely on itself 
in everything, even to 
the extent of setting 
its own judgment 
above established au- 
thority, in letters, in 
religion, in politics, in 

og law, and in deport- 
ment. The human mind finds many ob- 
jections against the doctrine that unques- 
tioning obedience is a religious and legal 
duty. 

Although battles which we ought to 
win by reason we more frequently gain 
by force, we still, as a whole and on the 
whole, believe in thinking for ourselves 
and acting accordingly. We do not al- 
ways think wisely and correctly. 


Intellectual Liberty. 


Our contention for freedom of inquiry 
is largely a sop thrown to ourselves, to 
bolster our boundless privileges of indi- 
vidual judgment in our own favor, on 
some point concerning which we have 
consulted only our own narrow interests, 
rather than the broad welfare of our com- 
mon humanity. 

We have to watch ourselves closely to 
keep from coming to the altogether ar- 
bitrary and wholly hypothetical conclu- 
sion, that in matters of reason, or to 
which reason can be profitably applied, 
authority has no rights; and, before we 
see where we are going, by our abuse of 
our free volition—our most sacred stamp 
of selfhood—we are liable to pitch into 
a deep ditch in which will be forever sac- 
rificed all the true principles of intellec- 
tual liberty ; for it is true, and to be kept 
in memory, that liberty and law should 
go hand in hand. 





A very good proof that all have not yet 
grasped the worth of religious and politi- 
cal liberty, is the tendency, much too 
prevalent, to claim more freedom of con- 
science for ourselves than we are willing 
to have others claim for themselves. 

This tendency is an heirloom from our 
ancestors, and the bulwark built up 
against it, whether codified or uncodified, 
is what we call the common law,—a bul- 
wark in one sense, and a breakwater in 
another. 

The common law is a_ breakwater 
against a habit of appealing to reason 
against the authority which we do not 
approve, and of appealing to authority 
against the reason which differs from 
ours. 

It would relieve us from considerable 
and gross inconsistency, if we understood 
it better and practised its precepts with 
less reluctant spirit. 

But the Church—by which I mean 
merely the consolidated functions of 
Christianity under the revealed truths of 
God as interpreted by Jesus Christ— 
has had the influence, or hidden power, 
to so shape the common law as to make 
it illegal to force men to profess what 
they do not believe. The Church has 
not found it easy to persuade the state 
of the truth of the religious contention, 
that it is both morally and physically im- 
possible to generate faith by force. 

The state believes that force can do al- 
most anything and nearly everything, and 
that every law needs force for backing; 
but the Church believes that force is a 
failure as applied to many things, especi- 
ally the highest and best things, and that 
moral suasion is a stronger and better 
backing than physical and legal force. 

The Church is an appeal to enlight- 
ened and educative conscience against 
the doctrine of physical compulsion; but 
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the state is a vehicle of force, govern- 
mentally directed and applied through the 
common law. There would be a very se- 
rious conflict between Church and state, 
if the Church did not provide the se- 
curity against such conflict by her influ- 
ence on the common law. Under her in- 
fluence a collision is avoided, and the 
people in general, who simply see that the 
two powers did not collide, go off con- 
vinced that Church and state are wholly 
different in their spheres. 


Influence of Church. 


An influence is a process of producing 
an effect upon something without the 
exertion of direct authority and appar- 
ent force; and the influence of the Church 
has produced the effect upon the common 
law of providing for its own opportunity. 

The Church, as here used, does not 
mean the Anglican church, although that 
body had a constant and marked influ- 
ence on the common law, and was large- 
ly instrumental in the English view of 
it. Neither does it mean the Papal 
church, centered in the Pope of Rome, 
although this hierarchy has had immense 
influence on the common law. Neither, 
let me add, does it mean the Protestant 
church, as integral parts of which I in- 
clude all churches that reject the alleged 
authority and supremacy of the Pope, 
while claiming to recognize the spiritual 
headship of Jesus Christ. Many of these 
have had great influence on the common 
law, of course. 

The Church, in the distinct and dis- 
criminative sense here meant, applies 
more particularly to the Christianity in 
the United States, including those who 
reject the Pope and those who revere 
him; those who have worship without 
ritual and those who have it with ritual ; 
those who are divided in doctrine, di- 
versified in names and methods of work- 
ing, and merely viewed as an ideally uni- 
fied concept. Why, one may say, you in- 
clude as the Church all believers in the 
Christian religion. Yes, don’t you? I 
regard the Church, in the sense intended 
in this article, as including all who ac- 
knowledge the Messiahship of Jesus 
Christ, and not merely a body of Chris- 
tians committed to the same creed, sub- 
scribing to the same symbols, conform- 


ing to the same ceremonies, engaged in 
the same worship, and yielding to the 
same corporate control or ecclesiastical 
authority. Even in the subordinate view, 
however, churches have had much influ- 
ence on the common law. 

The common law, as our great legal 
luminaries have taught us, includes lex 
non scripta (the law not written), but 
resting on immemorial ideas, usages, and 
customs, as developed in the trend of old 
judicial decisions, and subsequent inter- 
pretative acts of Parliament, which no 
specific legislation has made inapplicable 
to us. Roman law prevails in Louisiana, 
but in all the other states in the United 
States, the common law is in force; but 
under conditions which are very different 
from the conditions prevailing in Great 
Britain. There is an established church 
in England, of which the monarch, king 
or queen, is the recognized head by com- 
mon law. 

The influence of the Church in the 
United States has changed that; as an es- 
tablished church with a common-law head 
in the political ruler, is essentially un- 
American, and dishonoring to our con- 
ception of what Christianity is, and ought 
to be. We look upon Jesus Christ as the 
soul’s spiritual sovereign, who seeks a 
voluntary service and invades no rights 
of conscience, and whose golden rule 
leaves no place for ostracism, bigotry, 
and persecution. 


Christianity and Common Law. 


Lord Chief Justice Hale declared: 
“Christianity is part and parcel of the 
common law.” (Scott’s Life of Hale, 
p. 220). Other English justices have re- 
peated the declaration. But while the 
church over here has not controverted the 
statement in form, it has exerted its in- 
fluence to materially modify its meaning. 
While blasphemy is indictable by com- 
mon law, nothing which is said against 
any church can here be construed as blas- 
phemy. 


Protection of Religious Belief. 


We claim to constitutionally protect 
every form of religion without discrimi- 
nating in favor of any. Perhaps our po- 
sition is correctly given by John Norton 
Pomeroy: 
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Influence of the Church on the Common Law 


“The theory of our national and state 
Constitutions is that the state, as an or- 
ganic body, has nothing whatever to do 
with religion, except to protect the indi- 
viduals in whatever belief and worship 
they may adopt; that religion is entirely 
a matter between man and his God; that 
the state, as separated from the indi- 
viduals who compose it, has no existence 
except in a figure; and that to predicate 
religious responsibilities on this abstrac- 
tion is an absurdity. Whatever then the 
state does, whatever laws it makes touch- 
ing religious subjects, are done and made 
not because the state is responsible, but 
simply that people may be secure in the 
enjovment of their own religious pref- 
erences.” (Pomeroy on Municipal Law, 
p. 292.) 


Separateness of Church and State. 


But it is just as true of the Church as 
of the state, that as separated from the 
individuals who compose it, it has no 
existence except in a figure; and Judge 
Pomeroy would probably have conceded 
that it isn’t exactly absurd to predicate 
religious responsibilities upon those to 
whom we predicate political responsibili- 
ties. His conclusion seems safer and bet- 
ter than his argument in support of that 
conclusion. The golden rule of Jesus 
Christ has led the Church to exert an in- 
fluence for the broadest toleration of re- 
ligious views in the common law. 

Our Sunday legislation expresses ma- 
jority sentiment, being based on the 
American assumption that, under God, 
the people are the only rightful source of 
civil authority. It is certainly not de- 
signed to settle a theological question, 
but merely to secure a measure of uni- 
formity as to a day of rest and worship. 
But I am not at all clear in the convic- 
tion that the theory of the absolute sep- 
aration of Church and state can be recon- 
ciled with Sunday legislation. It may be 
that the theory is not quite as correct as 
is generally assumed; and when it is so 
pressed as to drive the Bible from the 
common schools and do other things 
which can have but a detrimental effect 
upon the public welfare, the theory lays 
itself open to suspicion of being pressed 
away beyond golden rule limits. 
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The Ten Commandments. 


Half the things which are forbidden by 
the Ten Commandments—blasphemy, 
Sabbath desecration, murder, adultery, 
and theft,—are forbidden also by the 
common law, as well as by express laws 
on our statutes in every state; yet the 
Congress of this nation, in both Houses 
and every general assembly or legisla- 
ture in the United States, would prompt- 
ly vote down any bill that could be framed 
to enact the Ten Commandments, with 
appropriate penalties for their violation, 
as a portion of our statutory legislation. 
Such a bill would be denounced as ut- 
terly unconstitutional and as an infringe- 
ment of the most sacred safeguards of 
civil and religious freedom. Yet the 
overwhelming majority of the law makers 
would cheerfully and unhesitatingly ac- 
knowledge the Ten Commandments as 
personally binding upon themselves. Sev- 
eral of them would concede, also, that 
at least half of the Ten are already so 
absolutely contained in the common law 
as received among us, that their infrac- 
tion would be occasion of indictment and 
proper punishment. But the Church has 
so thoroughly indoctrinated American so- 
ciety that religious liberty rests in free- 
dom of conscience and in the right to 
exercise religious and political choice 
without abridgment or compulsion, that 
no lawmaker among us would dare to 
offer a bill to enact into statutory law 
the decalogue itself with itemized penal- 
ties. The Church, however, has had the 
influence upon the common law that does 
really, although not nominally, put these 
commandments into it. 

There is danger to our free institu- 
tions from lawlessness and from excess 
of law, from individualism and from so- 
cialism, from priéstcraft and from infi- 
delity. Great questions are looming up, 
upon which the Church must take the 
right side that her influence may be po- 
tent in having constructions of the com- 
mon law reclaimed from taking the 
wrong side, as in our marriage and di- 
vorce laws, our sanitary laws, our inheri- 
tance laws, etc. 








Disturbing Religious Meetings 


BY JOHN D. CHAMBERLAIN 
of the Rochester (N. Y.) Bar 


HIS article is confined 
to the single question, 
What kind of meet- 
ing is within the pur- 
view of the common- 
law or _ statutory 
offense of disturbing 
a religious meeting? 
and is not concerned 
with the question, 

% What amounts to a 

Moteinateie of such a meeting? Protec- 
tive statutes generally use the terms “re- 
ligious meetings” and “religious wor- 
ship” interchangeably, and attach to each 
the same meaning. 

The term “religious worship” can 
have no technical meaning in a legal 
sense, and is not restricted to any de- 
nomination, sect, or mode of religious 
worship. The crowning glory of Amer- 
ican freedom is absolute religious lib- 
erty and the unquestioned and untram- 
meled right of each person to worship 
God according to the dictates of his 
own conscience without let or hindrance 
from any person or any source whatever. 

In its true sense a religious meeting is 
an assemblage of people met for the pur- 
pose of performing acts of adoration to 
the Supreme Being, or to perform re- 
ligious services in recognition of God as 
an object of worship, love, and obedi- 
ence; it matters not the faith with re- 
spect to the Deity entertained by the 
persons so assembled. 

The law affords equal protection to 
the religious views, rites, and forms of 
worship of all denominations, all classes, 
and all sects, and does not undertake to 
state of what they shall consist, or how 
such services shall be conducted. There- 
fore, as to whether or not a congrega- 
tion of persons constitutes a religious 
meeting assembled for religious worship 
is necessarily largely a question of fact 
to be determined by the jury from the 
evidence and under proper instructions 
from the court. 





Religious Meetings—In General. 


While with respect to the established 
Church of England, the disturbance of 
a public religious meeting was a misde- 
meanor and indictable at common law, it 
seems that the religious principles of 
Dissenters were once altogether unlaw- 
ful; when declared to be otherwise, they 
were merely tolerated; and those thus 
permitted to worship were obliged to con- 
tent themselves with the permission, in 
the extent to which it was given. It 
was, however, soon found that it was 
necessary, if permitted at all, to secure 
it more effectually for the sake of the 
public peace. A disturbance of their 
public worship was therefore made a 
crime by statute. 

It may be noted that as early as Rex 
v. Hube, 5 T. R. 542, a dissenting con- 
gregation was protected from disturb- 
ance. 

And so, according to a dictum of Lord 
Mansfield in Rex v. Wroughton, 3 Burr. 
1683, Methodists and Dissenters had a 
right to the protection of the court if in- 
terrupted in their decent and quiet de- 
votions. 

So, a statute protecting churches, 
chapels, and churchyards from riotous, 
violent, or indecent behavior has been 
held applicable to persons in Holy Or- 
ders as well as to laymen? 

And a society convened for public 
worship, although not known by any dis- 
tinctive or sectarian name, is within a 
statute protecting a religious society from 
disturbance.® 

The fact that a religious congregation 
may have been trespassers in using a 
church on a day set apart for its use by 
another denomination will not justify a 
sexton in disturbing such gathering, on 


1State v. Jasper, 15 N. C. (4 Dev. L.) 323 
(holding the disturbing of a congregation 
assembled for religious worship, a misde- 
meanor and indictable at common law). 

2 Vallancey v. Fletcher [1897] 1 Q. B. 265. 

8 State v. Ringer, 6 Blackf. 109. 
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the ground that, as trespassers, they were 
conducting themselves in an unlawful 
manner, and consequently were not with- 
in the purview of the statute protecting 
“any congregation assembled for re- 
ligious worship, and conducting them- 
selves in a lawful manner.” * 

Under a statute making it a misde- 
meanor to “disturb any camp meeting, 
congregation, or other assembly met for 
religious worship,” a congregation met 
for religious worship at a designated 
school and church house is protected, al- 
though the place had not been set apart 
for that purpose.® 

An assemblage of persons in a church 
in response to a rumor that there would 
be preaching is a congregation assembled 
for religious worship within the meaning 
of a statute protecting such a congrega- 
tion from disturbance, although the ru- 
mor was false and there was no preach- 
ing there.® 

The Salvation Army has been held to 
be within a statute denouncing the of- 
fense of disturbing a religious society? 
or meeting.® 


Camp or Open Air Meeting. 


It has been held an indictable offense 
to disturb a religious society, regard- 
less of the place, if within the county; 
the court observing that “even without 
an act of assembly, this would be an in- 
indictable offense, as the Christian re- 
ligion is protected by the common law.’”® 

A statute prohibiting a disturbance of 
“any camp meeting, congregation, or 
other assembly of people met for re- 
ligious worship is intended to protect 
camp meetings held on a piece of ground 
set apart for that purpose, and congre- 
gations of persons gathered together 
within their place or house of worship, 
and does not extend to assemblages con- 
ducting religious services in public 
squares and streets.”° 

Where an indictment for disturbing a 





4Dorn v. State, 4 Tex. hen 67. 
o _ v. Alford, 142 Teg ‘hen. 412, 127 S. 


SLaird v. State, — Tex. Crim. Rep. —, 
155 S. W. 260. 

7 State v. Stuth, 11 Wash. 423, 39 Pac. 665. 

8 Hull v. State, 120 Ind. 153, 22 N. E. 117. 

®State v. Smith, 5 Harr. (Del.) 490. 

10 State v. Schieneman, 64 Mo. 386. 


religious congregation assembled in a cer- 
tain church was held unsustainable by 
proof that defendant disturbed a con- 
gregation assembled in the open air, at 
a place temporarily prepared for wor- 
ship, about 40 yards from the meeting- 
house, the court said that “it is true, cor- 
rectly speaking, it is the body of people 
or worshippers associated together for 
religious purposes, that constitutes a 
church, and they are equally protected by 
the statute against disturbance, though 
assembled at a camp ground, or in the 
open air, or in a private house. But the 
words of the statute, applying to private 
families as well as congregations assem- 
bled ‘in any church or other place’ must 
be construed with reference to locality, 
and the place becomes matter descriptive 
of the offense charged. In this sense, 
the word ‘church’ means the building or 
house used on the occasion of the disturb- 
ance alleged; and if such disturbance 
was not in a church, but in some other 
place, it cannot be questioned but that 
the indictment ought to set forth, with 
reasonable certainty, a description of 
such place, in order to charge the de- 
fendant and put him on plea.” ™ 

An indictment will lie in the state of 
North Carolina for disturbing a congre- 
gation of people assembled for the pur- 
pose of divine service, and engaged in 
the worship of Almighty God, although 
it be not in a church, chapel, or meet- 
inghouse permanently set apart by a re- 
ligious society for divine worship.” 

A statute protecting from disturbance 
“any assembly or meeting of people for 
religious worship or for other purposes, 
lawfully and peaceably assembled,” is 
not confined to religious meetings or as- 
semblies, but includes a meeting of 
people lawfully and peaceably assembled 
on the public highway for the purpose 
of listening to a certain lecture.” 


Sunday School. 


It is both a common-law and statutory 
offense for a person to wilfully disturb 
a Sunday school.” 


11 Stratton v. State, 13 Ark. 688. 

12 State v. Swink, 20 N. C. 492 (4 Dev. & 
B. L. 358). ’ 

18 Von Rueden v. State, 96 Wis. 671, 71 N. 
W. 1048. 

14 State v. Branner, 149 N. C. 559, 63 S. F. 
169. 
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So, a Sunday school is a worshiping 
assembly within a statute making the 
wilful disturbance of public worship in- 
dictable.® 

But it has been held that a conviction 
for disturbing a Sunday school could not 
be sustained under an_ information 
charging a disturbance of religious wor- 
ship, for the reason that the local statute 
makes a clear distinction between a dis- 
turbance of religious worship and a dis- 
turbance of a Sunday school.'® 


Meetings for Social, Entertainment, or 
Educational Purposes. 


The celebration of the birth of Christ 
is a “religious service” in commemora- 
tion of an event upon which the hopes 
and destinies of all christendom depend.” 

So, an assemblage of people met to- 
gether in a public building used both as 
a school and church, to celebrate the 
birth of Christ with a Christmas tree and 
appropriate exercises, is held to be with- 
in a statute prohibiting the disturbance 
of divine worship.'* 

But it is held in Tennessee that a meet- 
ing held at a schoolhouse for the enjoy- 
ment of a Christmas festival, though in- 
tended for Sunday-school scholars and 
their teachers and friends, is not within 
a statute protecting from disturbance an 
assembly met for religious worship.” 

Nor are persons assembled at a school- 
house to train their voices for singing, 
within the statute protecting from dis- 
turbance 2 congregation met for religious 
worship.” 

Nor is an assemblage of persons met 
solely for the purpose of receiving in- 
struction in the singing of religious songs 
an assemblage met for religious worship 
within the meaning of the statute pro- 
hibiting the disturbing of religious wor- 
ship. 

A ‘sleight of hand performance” con- 
ducted by a traveling performer at a 

18 Martin v. State, 6 Baxt. 234. 

16 Hubbard v. State, 32 Tex. Crim. Rep. 
389, 24 S. W. 30. 

17Cline v. State, — Okla. Crim. Rep. —, 
130 Pac. 510, 45 LR.A.(N.S.) 108. 

18 Stafford v. State, 154 Ala. 71, 45 So. 673. 


19 Layne v. State, 4 Lea, 201 


20Green v. State, — Tex. Crim. Rep. — 
56 S. W. 915. 
#1 Adair v. State, 134 Ala. 183, 32 So. 326. 


schoolhouse, under an arrangement with 
the trustees whereby the performer is to 
pay the trustees a certain per cent of the 
door receipts, is not within a statute pro- 
tecting from disturbance a “public school, 
private school, or Sunday school, or any 
assembla age or meeting of any such 
school.” 

Where the members of a certain fam- 
ily were accustomed to gather annually 
for a family reunion, the court ruled 
that the residence at which a religious 
service was held on one of those occa- 
sions was not within the purview of the 
statute making it a misdemeanor to dis- 
turb religious worship.* 


Official or Business Meetings. 


In Tennessee it has been held that the 
protection afforded religious bodies ex- 
tended to their business meeting. (The 
Texas statute does not admit of such in- 
terpretation.) *4 

So, a statute providing for the pun- 
ishment of any person disturbing any 
congregation met for the purpose of wor- 
shiping Almighty God, or aid or assist 
in the same, extends its protection to an 
assemblage of the church authorities en- 
gaged in the trial of an offending mem- 
ber after the congregation had been dis- 
missed.™ 

A meeting of electors, however, is not 
protected by a statute making it an of- 
fense to disturb an assemblage of per- 
sons met for religious worship.* 

And it has been held that a prosecu- 
tion for disturbing a congregation as- 
sembled for religious worship will not 
be sustained by proof that the congrega- 
tion was assembled for business pur- 
poses, though there were religious exer- 
cises.2” 


7 


22 Harwell v. State, 10 Ga. App. 115, 72 


S. E. 936. 
23 State v. Starnes, 151 N. C. 724, 66 S. E. 
347, 19 Ann. Cas. 448. 
24 Hollingsworth v. State, 5 Sneed, 519, fol- 
lowing Wood v. State, 11 Tex. App. 318. 
85 State v. Fisher, 25 N. C. (3 Ired. L.) Mt. 
Rex v. Lavoie, 6 Can. Crim. Cas. 39, Rap. 
Jud, Quebec, 21 C. S. 128 
7 Wood v. State, 11 Tex. App. 318. 





A New Office Efficiency Serial 


Practical Business Systems Adapted 
for Use in Law Offices 


COMPILED BY J. HOWARD PATTERSON, LL.B. 
of the Williamsport (Pa.) Bar 


[Ed. Note.—We believe that our readers will find in this series of articles many suggestions of great practical value. 


System is a synonym for efficiency. Negligence and confusion produce distraction. Hours may be added to the 
working day by an observance of order—Heaven’s first law. ] 


ODERN office sys- 
tems prevail to-day in 
even the smallest bus- 
iness houses. It 
would seem to be 
still more important 
for the lawyer to 
systematize his office 
management. For he 
must preserve valu- 

° able papers belonging 
to his clients, and have them within easy 
reach when needed. He must do his reg- 
ular work, and also find time each day 
for professional study and _ research. 

Frequently he must attend to a particu- 
lar matter on a certain day. With sys- 
tematic office management, a safe and 
convenient place is provided for keeping 
papers. Engagements dovetail into one 
another without interference. Work is 
never forgotten or neglected. It insures 
handling a maximum amount of work in 
a minimum amount of time. 

Business in an attorney’s hands may 
seem finished, or work appear to be set- 
tled, yet in five or ten years it may have 
to be referred to or even reopened and 
carried to an entirely different conclu- 
sion. For this reason lawyers should 
make and keep comprehensive records 
of all matters on which they have been 





engaged. Recently the writer had occa- 
sion to investigate the affairs of a con- 
cern which had become insolvent about 
fifteen years earlier. Much time and 
expense would have been saved if re- 
liable information could have been ob- 
tained as to just what had been done at 
the time of the failure in certain par- 
ticulars. The only sources from which 
to get this information were the several 
lawyers who had been engaged in the 
case. Three offices were approached. In 
one there were no records. In another, 
after several hours of searching, an in- 
complete record of little value was found. 
The third lawyer said he had a record 
somewhere, but hunted diligently for 
three weeks and was unable to produce 
it. There is some question as to the 
value of records, no matter how com- 
plete they may be, which cannot be con- 
sulted when needed. If any of these of- 
fices had been conducted under modern 
systematic methods. detailed information 
concerning the point in question could 
have been had in less than one minute 
of time. 

The systems hereafter described are 
somewhat similar to those used in most 
commercial offices, but have been spe- 
cially adapted to the peculiar conditions 
existing in law offices. 
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Practical Business Systems Adapted for Use in Law Offices 


Keeping a Record of the Business 


Nearly every lawyer has some record, 
although frequently incomplete and in- 
accurate, of the business in his office. 
Usually he calls it his “docket.” To se- 
cure the best results a printed form or 
blank should be used for the docket. 
This makes it more likely for each point 
to be noted, and insures similar infor- 
mation always appearing in the same 
place. It ought ‘to show in detail all the 
available information concerning each 
item of business, and state exactly just 
what had been done in each case. Com- 
plete information is easy to secure by 
an attorney when he is employed. If 
he places it on the record then it will 
require less time and be more apt to be 
accurate than if neglected until a later 
date. 

The form of docket shown has been 
found to be suited to the work of a law- 
yer. The upper section shows the gen- 
eral points. In the middle part under 
the word “data” considerable informa- 
tion is to be written briefly, but enough 
in detail to furnish a full understanding 
of the matter. It is wise to make it suf- 
ficiently complete for some other attor- 
ney to be able to take up the work if 
necessary. A comprehensive diary or 
record of the progress of the business 
is kept in the lower section. Each move 
or step made in the matter is recorded 
here. It should start with an entry 
showing that the business was received 
on a certain day. The final entry gives 
the date and manner of closing or set- 
tling the business. : 

Some lawyers use a separate docket 
for collections. This requires an addi- 
tional set of files of all kinds and a du- 
plication of the entire system. In the 
majority of offices there is no advan- 
tage gained by this, for collections may 
be entered in the regular docket. A 
short description of the account can be 
written under “data,” and a complete 
history of the development of the claim 
shown under “progress of the business.” 
If for some particular reason it is de- 
sired to separate this character of work 
from regular legal business, a different 
color of paper can be used for making 
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docket sheets on which to record collec- 
tions. These can be distinguished read- 
ily when filed with the other sheets. 

When filled out the docket sheets or 
pages are numbered consecutively. The 
number on the docket sheet, called for 
convenience the “file number,” is used 
to designate that particular item of busi- 
ness or claim throughout the entire sys- 
tem. 

Docket sheets are more satisfactory 
when made to fit loose leaf binders. If 
permanently bound the pages covering 
items of business that have been closed 
or settled will be scattered through the 
book, and cause it to be more difficult to 
consult the records of live or active busi- 
ness. By using two binders, the sheets 
covering active or unfinished business are 
separated from those referring to closed 
or settled matters. These binders should 
differ in color or form to be distin- 
guished readily. When any business is 
completed the docket sheet referring to 
it is transferred from one binder to the 
other. Although valuable to keep for fu- 
ture reference, the “dead docket’ will 
seldom be referred to unless it becomes 
necessary to reopen matters supposed to 
have been closed. The “live docket” 
ought to be glanced over at frequent in- 
tervals as a reminder to attend to mat- 
ters which might otherwise be neglect- 
ed or forgotten. 

As the file numbers on the docket 
sheets take the place of page numbers, 
care must be taken to insert them in the 
binders in numerical order. When a 
sheet is missing from its proper numeri- 
cal position in the one binder it should 
be found in the other. 

When the writer has three hundred 
consecutively numbered sheets in his 
“dead docket,” he has them bound in 
permanent form, with suitable lettering 
on the cover. This prevents each vol- 
ume from becoming too bulky for easy 
handling. 

The card system is used to excellent 
advantage by many attorneys, who pre- 
fer it to a bound-book register or docket. 
The cards are arranged in alphabetical 
order, and as many may be used in con- 
nection with each matter as required. 
The different classes of business, such 
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as actions in the superior or inferior This system is sometimes adapted to 
courts, probate proceedings, or claims, collections and claims by assigning to 
may be distinguished by cards of differ- each one a numbered card which is in- 
ent color, and further identified by the dexed numerically. The claim number 
information contained on a projecting further indicates the folder in which the 
tab. 


(To Be Continued.) 
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Vertical File Card Docket, size 5"x8". 


Business Habits. 


Be orderly. The importance of orderly and methodical habits in the management of the 


varied business of a lawyer's office is not easily overestimated . . . It may cost you 
some trouble and the exercise of considerable self-control at first, but it will soon begin to 
grow easy, and at length you will find how true is that saying that declares habit to be a 
second nature.—Judge Henry W. Williams. 
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RELIGION 
Mural Painting by Charles S. Pierce, in Congressional Library, Washington. 


The Relation of 


Religion to Our 


Government. 


HE late Judge Cooley 
says in “Constitution- 


but religious equal- 
ity.” But it is evi- 
dent that such inter- 
pretation of Mr. 
Cooley’s words is not 
correct, for in the same _ connec- 
tion Mr. Cooley says, “In a _ cer- 
tain sense and for certain purposes 
Christianity is a part of the law of the 
land.” Therefore what Mr. Cooley 
means is simply that the various phases 
of Christian belief are on an equality. 
Again, Mr. Cooley says, “Christianity is 
not a part of the law of the land in the 
sense that would entitle the courts to 
take notice of and base their judgments 
upon it, except so far as they find that 
its precepts have been incorporated in 


al Limitations:” “It 

oF is not toleration 

I { which is established 

ub ; under our system, 
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and thus become a component part of 


the law.” But I fear Mr. Cooley dces 
not fully express the law. The principle 
I maintain is that we have enacted Chris- 
tianity to a large extent by statute, which 
he acknowledges, and I purpose to prove 
also that we have by various customs 
made it a part of our common law, and 
I shall ‘show that the Supreme Court of 
the United States, higher authority than 
Mr. Cooley, has by unanimous opinion 
sustained this view. 

What I claim is that in various ways 
we legislate in favor of Christianity, and 
that this legislation is not unconstitu- 
tional nor out of harmony with the 
principles of American liberty. The 
Federal Constitution is often pointed to 
by the agnostic, atheist, deist, and other 
kinds of unbelievers, as the charter of 
their libertv, to scoff and sneer at Chris- 
tianity. But Christianity is the only re- 
ligion known to our American law. Our 
marriage laws are based upon its teach- 
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ings. Our usury laws are peculiarly 
Christian. Our doctrine of charities is 
Christian. Our public institutions, pro- 
viding for the care of deaf, dumb, blind, 
feeble-minded, and insane, and all our 
reformatory institutions are Christian. 
No other religion ever enacted laws for 
the care, education, and elevation of 
these classes. Our doctrines concerning 
the guardiancy of infants are Christian. 
We do not enact into our law the teach- 
ings of Epictetus, Seneca, and Confucius, 
but those of Christ. We have no union 
of a church with our government, but 
we do unite religion—the Christian re- 
ligion—with the state. The proper ad- 
ministration of justice depends very 
largely upon the binding sense of obli- 
gation to the Supreme Being in the minds 
of witnesses and jurors. We exempt 
from taxation churches and church prop- 
erty used for religious purposes, and thus 
indirectly support the church out of the 
public treasury. The Constitution does 
not define the word “religion,” but it is 
evident, from our customs and laws, that 
the Christian religion is the religion of 
the land. When our Chief Executive is 
inaugurated he is sworn upon the Bible. 
Not on the Koran, nor “Science and 
Health,” nor the Book of Morman, the 
Vedas of the Hindoos, the Kings of 
the Chinese, the Zend-Avesta of the Per- 
sians, nor even upon the Old Testament 
of the Jews, but on the Bible,—the Holy 
Book of the Christian. The “Father of 
his Country,” in one of his presidential 
addresses, said: “Of all the dispositions 
that lead to political prosperity, religion 
and morality are indispensable supports. 
The mere politician, equally with the 
pious man, ought to cherish and respect 
these firmest pillars of free government.” 
And from that time to this, the statesmen 
of this country have expressed them- 
selves with no uncertain voice in regard 
to the relation of religion to the state. 
In the last inaugural delivered by Grover 
Cleveland, he said: “Above all, I know 
there is a Supreme Being whose good- 
ness and mercy have always followed 
the American people, and I know He 
will not turn from us now if we humbly 
and reverently seek his powerful aid.” 
President McKinley, in his first in- 
augural, said: “I assume the arduous 
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and responsible duties of President of 
the United States, relying on the support 
of my countrymen, and invoking the 
guidance of Almighty God. Our faith 
teaches that there is no safer reliance 
than upon the God of our fathers, who 
has so singularly favored the American 
people in every national trial, and who 
will not forsake us as long as we obey 
his commandments and walk humbly in 
his footsteps.” Many of our Presidents 
have issued religious proclamations, and 
for more than a generation the National 
Thanksgiving Proclamation has gone 
forth from the White House with as 
much annual regularity as the message 
to Congress. In 1812, when it became 
necessary to declare war the second time 
against the mother country, a joint com- 
mittee of the two Houses, in closing 
their report to Congress, used these 
words: “Believing that the God of bat- 
tles will go with us and crown our efforts 
with success in this righteous cause, your 
committee recommends an immediate ap- 
peal to arms.” 

In 1664, when New York city was 
taken by the English, it was stipulated 
that “no person shall be molested, fined, 
or imprisoned for differing in judgment 
on matters of religion who profess 
Christianity.” 

Maryland is often pointed to as the 
home of religious liberty. But the gov- 
ernor of this colony took the following 
oath of office: “I will not by myself or 
any other, directly or indirectly, molest 
any person professing to believe in Jesus 
Christ for or in respect of religion.” 

The law of the United States is well 
expressed by Daniel Webster: “The 
massive cathedral of the Catholic; the 
Episcopalian church, with its lofty spire 
pointing heavenward: the plain terrple 
of the Quaker; the log church of the 
hardy pioneer of the wilderness; the 
mementoes and memorials around and 
about us; the consecrated graveyards, 
their tombstones and epitaphs, their si- 
lent vaults. their moldering contents. all 
attest it. The dead prove it as well as 
the living. The generations that are 
gone before speak to it and pronounce 
it from the tomb. We feel it. All, all 
proclaim that Christianity, general, tol- 
erant Christianity, Christianity indepen- 
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dent of sects and parties, that Christianity 
to which the sword and fagot are un- 
known, general, tolerant Christianity, is 
the law of the land.” Works of Daniel 
Webster, vol. VI., p. 176. 


A broad toleration has been the policy 
of our government. To every religion 
we allow a limited liberty. But if the 
Hindoo mother, in obedience to her re- 
ligion, should drown her infant, we 
would hold her for murder, for ours is 
Christian law. When an erratic father 
feels called upon, like Abraham of old, 
to offer up his only son as a sacrifice, 
we do not allow him liberty to exercise 
his religious conviction. If one of our 
citizens says, my religion teaches me that 
I must, like Abraham, Jacob, David, 
Solomon, and other worthies of the Old 
Testament, have more wives than one, 
we allow him no such liberty. Christ 
taught the doctrine of one wife, and we 
have made that our law. In other words, 
whenever a man’s religion clashes in any 
serious way with our views of religicn, 
which we have expressed in law, we cur- 
tail his liberty quickly. In Updegraph 


v. Com. 11 Serg. & R. 394, it is 
said: “This wise legislature framed 
this great body of laws for a 


Christian country and a Christian peo- 
ple.” The court held that Christianity 
is a part of the common law of Penn- 
sylvania, with liberty of conscience to 
all. 

Story on the Constitution, commenting 
on the Ist Amendment (to the Constitu- 
tion), says: “The real object of this 
amendment was not to countenance, much 
less to advance, Mohammedanism or Ju- 
daism or infidelity, by prostrating Chris- 
tianity, but to exclude all rivalry among 
Christian sects, and to prevent any na- 
tional ecclesiastical establishment which 
should give to a hierarchy the exclusive 
patronage of the national government.” 
There was evidently no intention to put 
Christianity under any disabilities or on 
an equality with other religions. The 


decisions of the highest.courts in various 
states, and of the Supreme Court of the 
United States, clearly establish this in- 
terpretation. 


In People v. Ruggles, 8 Johns. 290- 
294-295, 5 Am. Dec. 335, Chancellor 
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Kent, the great commentator, as chief 
justice of the supreme court of New 
York, said: “The people of this state, 
in common with the people of this coun- 
try, profess the general doctrines of 
Christianity as the rule of their faith and 
practice: and to scandalize the author of 
these doctrines is not only in a religious 
point of view extremely impious, but even 
in respect to the obligations due society 
is a gross violation of decency and good 
order. The free, equal, and un- 
disturbed enjoyment of religious opinion, 
whatever it may be, and free and decent 
discussion on any religious subjects, are 
granted and secured; but to revile, with 
malicious and blasphemous contempt, the 
religion professed by almost the whole 
community, is an abuse of that right. 
Nor are we bound by any expressions in 
the Constitution, as some have strangely 
supposed, either not to punish at all or to 
punish indiscriminately the like attacks 
upon Mohammed or the Grand Lama; 
and for this plain reason, that the case 
assumes that we are a Christian people 
and the morality of the country is deep- 
ly ingrafted upon Christianity, and not 
upon the doctrines and worship of these 
impostors.” This was quoted and adopt- 
ed in a recent decision of the Supreme 
Court of the United States. | 

These principles are affirmed by the 
supreme court of Massachusetts, in the 
Commonwealth v. Kneeland, and by the 
supreme court of Arkansas, in Shaw v. 
State, and by the South Carolina su- 
preme court, in case of Benjamin v. City 
Council. 


Our history is full of our religion. On 
March 7, 1778, the Colonial Congress ap- 
pointed a day of fasting and prayer to 
God, and among the blessings craved they 
asked that “it may please Him to bless 
our schools and seminaries of learning 
and make them nurseries of true piety, 
virtue, an! useful knowledge.” 

The same Congress, on the 12th of Oc- 
tober of the same year, passed this reso- 
lution: “Whereas, true religion and 
good morals are the only solid founda- 
tions of public liberty and happiness, re- 
solved, that it be and is hereby earnestly 
recommended to the several states to take 
the most effective measures for the en- 
couragement thereof.” 
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No national flag was adopted until 
June of 1777, but each body of troops 
carried a banner. In front of one di- 
vision of the Army there floated a flag, 
which bore upon it these words: “An 
Appeal to Heaven.” The flag of John 
Paul Jones bore upon it: “An Appeal to 
God.” On the day that the Declaration 
of Independence was adopted by the Co- 
lonial Congress, John Adams wrote to 
his wife: “I am apt to believe that this 
day will be celebrated by future gener- 
ations as the great anniversary festival. 
It ought to be commemorated as the day 
of deliverance by solemn acts of devo- 
tion to God Almighty.” 

George Washington was well known 
to be a man of prayer, and before a bat- 
tle he was found upon his knees. 

In March of 1776, writing to Israel 
Putnam, one of his major generals, 
Washington closed the letter in this man- 
ner: “Devoutly praving that the Power 
which has hitherto sustained our national 
arms may continue to bless them with his 
divine protection, I bid you farewell.” 

If we examine critically the Declara- 
tion of Independence we find that in the 
very first Article is an acknowledgment 
of God, and that the argument of the 
Declaration is based upon the idea that 
our fathers had been deprived of certain 
rights by an unjust government, and they 
claimed that these rights were derived 
from the Creator. In this same Decla- 
ration they make a solemn appeal to the 
“Supreme Judge of the Universe” for 
the rectitude of their intentions, and in 
the last sentence of the Declaration they 
acknowledge the protection of “Divine 
Providence,” and express their firm re- 
liance in the same. 

The Federal Constitution is sometimes 
called a godless document, because the 
name of God is not to be found in it. 
We might, upon the same logic, condemn 
the book of Esther as a godless book; 
but we find there were reasons why the 
name of God was not put in the book 
of Esther. So, I affirm, that there were 
reasons why the name of God was not 
put in the Federal Constitution. Our 
fathers had just come from under the 
English Constitution, and their ideas of 
constitution-making were biased in a 
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measure by their study of the English. 






Constitution. The English Constitution 
was made in pieces in the course of cen- 
turies. First came Magna Charta as the 
great declaratory instrument of English 
constitutional history. The Petition of 
Right, the Bill of Rights, the Habeas Cor- 
pus Act, and other parts of the English 
Constitution, were developed in various 
reigns and different centuries. The Eng- 
lish Constitution was a growth. Our 
fathers regarded our Declaration of In- 
dependence as sustaining, in a large 
measure, the same relation to our con- 
stitutional history that Magna Charta did 
to England, and they were familiar with 
the principle that whatever is affirmed in 
Magna Charta stands forever as a part 
of English law. So they said whatever 
is found in our Magna Charta, the Dec- 
laration of Independence, cannot be re- 
pealed. In it we have acknowledged God 
in his relations to the country, and it 
would be redundancy for us to take up 
this matter again and put it in the Fed- 
eral Constitution. Furthermore, it would 
be illogical, for we have been called here 
for one purpose, “to form a more per- 
fect union.” All our deliberations must 
be limited to this line of thought: How 
can we make a strong, central govern- 
ment and yet preserve, in a large meas- 
ure, the sovereignty of the states? And 
therefore, the Federal Constitution is a 
document that defines the relation be- 
tween the state and general governments. 
It does not take up the matter of religion 
in a formal way, but it provides that re- 
ligion, or any other matter, may be taken 
up by way of amendment; and in due 
time the matter of religion was taken 
up. But before we consider the religious 
amendment, let us more carefully ex- 
amine the Constitution itself. All the 
principles of law found in that Consti- 
tution are taken, not from Solon, not 
from Lycurgus, nor from Numa, but 
from Christ; and when we construe the 
Constitution and the Declaration togeth- 
er, we have the first great instrument in 
human history that gives Christ’s ideas of 
popular government. In the Ist Article 
of the Constitution, the President of the 
United States is granted his Sunday for 
rest. No matter how they may crowd 
upon his attention the measures that Con- 
gress has passed, he can demand as his 








constitutional right the Sunday free from 
business and annoyance; and this is a 
principle recognized only by the high- 
est types of Christian government. In 
this same Constitution it is provided that 
Congress shall assemble on the first Mon- 
day of December, thus barring it forever 
from meeting on the Christian Sabbath, 
and compelling Congress to begin its 
business on the first business day of the 
Christian week. Our fathers fixed the 
date of the Constitution upon two events: 
First, the birth of our Lord Jesus Christ; 
secondly, the birth of the nation. 

The lst Amendment to the Federal 
Constitution, far from isolating the Chris- 
tian religion, provides for its recognition, 
and Congress is not in any sense barred 
from religious legislation by this amend- 
ment, nor has Congress ever so under- 
stood it. Every Congress that has ever 
met has passed religious legislation. 
Suppose you are in Washington on the 
hrst Monday of December when the new 
Congress meets, you will see that the 
first business done in each House is or- 
ganization, and among the officers duly 
elected by ballot is a chaplain of the 
Christian religion. Suppose a member 
of Congress is sick, this holy man is ex- 
pected to go to see him and minister to 
him as a pastor. If he die, this holy man 
is expected to bury him with Christian 
burial as a pastor. In other words, each 
House of Congress is virtually organized 
into a Christian church, with a Christian 
minister as pastor, exercising the general 
functions of the pastorate and drawing 
his salary out of our public treasury. 
But there are other ways in which Con- 
gress establishes the Christian religion. 
Every squadron that sails the seas and 
waves the stars and stripes carries not 
only an admiral to command, but a chap- 
lain of the Christian religion to preach 
and pray. When the boys of our Army 
go away from the sweet face of mother, 
from the blessed influence of home, there 
is sent with every regiment, not only a 
colonel to command, but a chaplain of 
the Christian religion. In the Constitu- 


tion of Georgia the preamble says, “Rely- 
ing upon the protection and guidance of 
Almighty God,” etc. Every state Consti- 
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tution has in some form recognized 
Christianity. An hour would not suffice 
to bring out the many ways in which we 
have recognized and legislated as to 
Christianity and made it the religion of 
the land. Go to our United States mint. 
On every large gold and silver coin that 
has been minted of recent years there is 
the thought, “ln God we trust.” 

I close this paper with a brief consid- 
eration of “Lhe Holy Trinity Case.” 
This case was decided in the Supreme 
Court of the United States on the 29th 
day of February, 1892. After citing vari- 
ous Constitutions, the court says: * There 
is a universal language pervading them 
all, having one meaning. . . . lf we pass 
to a view of American life as expressed 
by its laws, its business, its customs, and 
its society, we find everywhere a clear 
recognition of the same truth. Among 
other things note the following: The 
form of oath universally prevailing con- 
cludes with an appeal to the Almighty ; 
the custom of opening sessions of all de- 
liberative bodies and most conventions 
with prayer; the preparatory words of 
wills, In the name of God, Amen; the 
law respecting the observance of the Sab- 
bath with a general cessation of all secu- 
lar business and the closing of courts, 
legislatures, and other similar public as- 
semblies on that day; the churches and 
church organizations which abound in 
every city, town, and hamlet; the multi- 
tude of charitable organizations existing 
everywhere under Christian auspices ; the 
gigantic missionary associations, with 
general support and aiming to establish 
Christian missions in every quarter of 
the globe. These and many other mat- 
ters which might be noticed add a vol- 
ume of unofficial declarations to the mass 
of organic utterances that this is a Chris- 
tian nation.” 

Ours is not a secular system, and 
though we grant due courtesy to other 
faiths, the religion of our Constitution 
is the Christian. 


Ghur Wt Arvin, 


The Maxim Silencer. 
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[Ed. Note.—This is an unusual story. It is more than that—it is a new departure in legal fiction. _ Its distinctive- 
ness lies in the fact that the story is told for the sake of the law ; that the law is not made a mere adjunct of the story. 


AJOR Guy Bartholo- 
mew turned in at the 
shaded lane, and can- 
tered underneath the 
overhanging trees, to- 
ward the big house 
with the huge white 
pillars. He drew in 
his mare—a _ big, 
black, rangy creature 
—alongside a moss- 

green marble stepping-stone, and dis- 
mounted with a grunt and with the sem- 
blance of rheumatic stiffness. He tossed 
the rein upon the mare’s sleek neck and 
waited. Another horseman, on a slender 
bay, came slowly up the drive. This lat- 
ter rider, a nimble, dapper, gray little 
man, with just a trace of livery about 
him, seized the bridle of the major’s 
mare and started toward the stables. 

The major thrust his riding crop in 
air. ‘“Ah—Robert!” he exclaimed. 

The dapper little man drew rein and 
touched his cap. The major looked about 
him. Then he descended from the step- 
ping-stone. 

“Robert,” he went on, “blanket the 
beasts, and then—find me in the library, 
right away. I want to talk to you.” 

All this was said in such a confiden- 
tial tone of voice that the dapper little 
man felt impelled to glance twice at his 
master before he spoke. 

“Very well, sir,” he returned. And 
then rode off. 


Before he reached the stables he drew 
rein again. On the door step of a tiny 
cottage, a girl—a sixteen-year old girl— 
sat sewing. Her name was Amy Run- 
nells. She was the daughter of the dap- 
per littlke man. She smiled and pointed 
to the led horse. 

‘“What’s the matter with the mare?” 
she asked. 

Her father smiled grimly. “There’s 
not an ounce of horse power left in her, 
I'll wager,” he returned. “We've been 
to bally-hack and back.” 

He was interrupted by the advent of 
a youth—a long-legged, long-faced, 
surly, ill-mannered individual,—who had 
hurried after him from the big white 
house. This youth recognized the pres- 
ence neither of Robert Runnells nor his 
daughter. He strode swiftly toward the 
horses and placed his hand upon the black 
one’s flank. 

“Runnells,” he said, “I want the mare.” 

Runnells shook his head. “Mr. Ru- 
fus,” he protested, “your father—the ma- 
jor—well, she’s dead beat. She’s been 
run to death this morning. And she’s 
carried weight.” 

For answer, young Bartholomew 
jerked the bridle from his hand. “Gimme 
the mare,” he exclaimed, angrily. In an- 
other moment, clawing, crawling, sprawl- 
ing, he had mounted and was off. 

A red flush crept into the girl’s face. 
“I'd like to horsewhip him for the way 
he treats you,” she exclaimed. 
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Runnells shook his head dubiously, but 
still faithfully. “He ain’t the major—by 
along shot. That’s the fact.” A sudden 
memory smote him. “That reminds me,” 
he exclaimed. In another moment he 
was on his way toward the big house. 

The major was waiting for him in the 
library. He was sitting at the green baize 
table, his bad leg cocked up upon a chair. 
He was sipping brandy and water,—a 
great deal of brandy and very little water. 
As he sat thus, he made a picture,—the 
picture of an easy-going, friendly, devil- 
may-care country gentleman. And yet, 
there was a bit too much dissipation 
stamped upon him. The term “gentle- 
man” might here be shaded just a trifle. 
The Bartholomews had been gentlemen 
for years, for centuries. Perhaps the ma- 
jor still . . . and yet, no. The major 
was decidedly decadent. The Bartholo- 
mew house was traveling down on the 
other side of the long hill. Its star was 
slowly setting. 

The major lowered his recumbent limb. 
“Robert,” he said, “you didn’t see my 


niece about when you came in?” He 
spoke a bit apprehensively. 
Runnells shook his head. “I haven't 


seen Miss Marcella—not this morning,” 
he returned. 

The major still was apprehensive. 
“Where’s Rufus?” he persisted. 

“Off with the mare,” said Runnells, 
spreading his hands, almost shrugging 
his shoulders. “I told him. 

The major swore an oath. “He ought 
to be cowhided, taking her out on top of 
what I’ve given her.” He sighed with 


relief. “Robert,” he added, “shut that 
door—and that.” 
“Robert,” he said at length, “sit down.” 


“Robert,” he went on, “I’m told, on good 
authority, that you have over $5,000 
in bank.” 


Runnells drew breath sharply. Then 
he flushed. His glance told his master 
—respectfully, of course—that it was 
none of his business. But his belliger- 
ence subsided on the instant. 

“How did you find that out, sir?” he 
inquired. 

“Never mind how I found it out, Rob- 
ert,” said the major. “It isn’t generally 
known,—I found it out by accident.” He 
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leaned forward with interest. “Robert,” 
he went on, “tell me—how the devil did 
you get all that together ? Tell me now.” 

Robert smiled. “I’ve been with the 
Bartholomews for nearly forty years,’ 
he said. “I married late. I got a start, 
and- what with everything — in— 
and nothing going out. 

There was almost a sneer upon the 
major’s face. “You must have had a 
devil of a lot of fun all these years,— 
holding fast, and never letting go.’ 

The other man laughed feebly. “It’s 
a kind of a game all by itself, sir,” he 
answered. 

The major rose. He paced up and 
down the long room. Then he stopped 
in front of Runnells and looked him 
squarely in the face. 

“Robert,” he said, “I’m going to bor- 
row that $5;000 dollars that you’ve got. 


Robert turned white. He staggered to 
his feet. “Oh, sir,” he began, in agonized 
accents, “that’s for my daughter when 
she—that’s all for Amy, sir.” 

“Sit down,” thundered his master. 
“Wait till I’m through.” 


He paced up and down again. “Rob- 
ert,” he went on, “this place, the Elms, 
is worth $30,000, if it’s worth a cent. I 
own an undivided one-half interest in 
it.” 

“I thought you owned it all, sir,” 
Robert. 

“You know better,” said his master. 
“My father, Peter Bartholomew, owned 
it all. When he died, half belonged to 
me, and half belonged to my brother, 
Clint. But Clinton was dead. So Mar- 
cella got half and I got half. . . .” 

“Your niece and you own the Elms to- 
gether, then,” interposed Runnells. 

“My half,” proceeded the major, as 
though talking to himself, “is worth— 
even as an undivided half, mind—at least 
$13,000.” He swung swiftly upon his 
servant. “Robert,” he said, “you’re go- 
ing to loan me that $5,000, and you’re 
going to be secured. If I don’t pay you 
back you’re going to get my half of the 
Elms,—for Amy.” 

“Your half of the Elms,—for Amy,” 
stammered Runnells. “I don’t quite un- 
derstand.” 
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“T’ll make it plain, then,” said the ma- 
jor. “I need $5,000, and I need it right 
away.” 

The attitude of Robert Runnells be- 
came an attitude of protest. “May lL 
ask what for, sir?” he demanded. 

The major’s eyes flashed. “It’s none 
of your confounded business, Robert,” 
he returned, “but since you’ve got the 5 
to loan, [’ll tell you why. I haven’t got a 
cent of ready money—but that’s not all. 
I know where J can make $50,000 with 
Gea . . 

Robert’s gray face wrinkled. “The 
races,—Wall street, sir?” he queried. 

“Now,” said the major, reddening, 
“you’ve reached your limit. That’s none 
of your business, Runnells, to be sure.” 

“T beg your pardon, sir,” said Run- 
nells. 

“T need this money,” went on the ma- 
jor, “but I won’t borrow it in Tory Cor- 
ners nor in Donaldson. I won’t do that. 
I won’t let these hounds know [ need it 
and I won’t put myself in their power. 
I can trust you, Robert, and, by George, 
if my share of the Elms has got to go, 
you may as well have it—or your daugh- 
ter Amy.” 

“Just explain, sir,” said the other. 

“Lend me your $5,000,” repeated the 
major, slowly, “and I'll give you a deed 

—not a mortgage—a deed for my half 
of the homestead. If I pay you back the 
$5,000 in a year, with interest—6 per cent 
interest, by gad—if I pay you back with- 
in a year, you deed back the place. If 
I fail, the place is yours—or Amy’s, as 
you please.” He paused for a moment 
and resumed with quivering voice. “I 
can trust you, Ropert. If you refuse me, 
the whole county is going to know and 
I'll have a pack of hounds upon my 
back.” 

“Your half is free and clear, sir?” 
quavered Robert. 

His master tapped him on the shoulder. 
“You go over to East Donaldson, 20 miles 
away, and hire a lawyer and have him 
make a search. I'll pay the shot. You'll 
find it free and clear.” 

Robert Runnells squared his shoulders. 
“T take your word, Major Bartholomew.” 
He drew a deep breath. “If you don’t 
pay me back, half of the Elms belongs 
to me.” 





“Right,” said the major. 

He strode to an old-fashioned safe 
and drew back the door. He drew out 
two documents. 

“Robert,” he said, “I guess I remember 
just enough law to draw a deed or so. 
There you are, Robert, there’s a straight 
deed from me to you of my half share.” 
He spread out the deed and then the 
other paper. “This is a memo to be 
signed by you,” he said. 

At the end of a silent quarter of an 
hour, Robert Runnells signed the paper 
memorandum. The major returned it to 
his safe. 

“Now, Robert,” he said, “you and I 
will go to town and draw the money and 
record this deed—and mum’s the word. 
Nine chances out of ten nobody will see 
this record, and if they do they'll think 
it’s just a game to get away from credi- 
tors or what not. This is a matter for 
us two, Robert. Not a word of this to 
your daughter ee aw ord to my 
niece Marcella. 

“What about your son?” protested 
Robert. 

“My son can go politely to the devil,” 
said the major. “I’m treating him as 
well as ever he will treat me. I don’t 
know where I got my son. He’s no 
Bartholomew, I can tell you that.” 

Inside of twenty-four hours the deed, 
absolute on its face, was lodged for rec- 
ord with the county clerk at the county 
seat over 20 miles away. By direction 
of the major it was to be returned, after 
its record, to him at Tory Corners. 

“You'll get it in a month,” vouchsafed 
the clerk’s assistant, “maybe six weeks— 
sometime anyway.” 

“Now, Robert,” said the major, “we'll 
go and get the money.” 

The major got the money. He went to 
New York on the instant to turn $5,000 
into $50,000. In due course of time he 
came back with the convenient sum of 
$500 in his pocket. The 500 still lent 
him hope. 

“Robert,” he said, “we’ve got a busy 
week ahead of us—the races at Mon- 
mouth. Marcella, my dear,” he added to 
his niece, “Robert and I are off to the 
races. I hope you wish us luck.” 

His son, Rufus, was present. “Huh,” 
snorted Rufus. “Luck. What kind of 
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luck are you looking for? What have 
the races got to do with you?” 

The major, whose gambling proclivi- 
ties was a little secret of his own, smiled 
evasively. 

“I’m going to run the black mare in 
the free for all,” he said. 

“Huh,” returned Rufus. “She’s just 
fast enough to be beaten. You're a fool.” 

The Major flushed angrily. He took 
two quick strides toward his son and 
then turned on his heel. 

“Robert,” he said, “if you’re game, 
we'll ride to Monmouth. [I'll take the 
black mare and you take the bay. Mar- 
cella, child, we'll be back within the 
week.” 

Within the week several things hap- 
pened—things eventful—some of them 
foreseen and some unforeseen. The ma- 
jor placed his 500 on Long Shots, and 
it melted away like ice beneath the sum- 
mer sun. He sold the bay horse. He 
didn’t run the black mare in the free 
for all—he had never intended to. He 
sold the black mare, too. All the pro- 
tests of Robert Runnells were unavail- 
ing. The major, fortified with brandy, 
stood him off. And finally they started 
back upon the railroad train. 

The train was a special. It was limited 
in a sense,—limited in its number of 
cars and the room for passengers. When 
it left, the race-track men clung to it 
like bees to a bough. By dint of strug- 
gling, the major and Robert Runnells 
succeeded in maintaining a footing, side 
by side, upon a platform. 

At half-past eight that evening, in the 
memorable collision that occurred head- 
on with the Philadelphia train, some 
twenty men or more were killed. Among 
the twenty were Major Guy Bartholo- 
mew, of Tory Corners, and his servant, 
Robert Runnells. They were crushed to 
death. Robert Runnells left behind him 
his daughter, Amy Runnells, but little 
more than sixteen years of age. Colonel 
Guy Bartholomew left his ill-conditioned 
son, just come of age, and his niece Mar- 
cella. 

Rufus, shaking himself clear from the 
disagreeable details of the catastrophe, 
began to look about him. He found him- 
self in possession of a sum of money left 
him by his mother, and found himself 


the owner, as he thought, of an undivided 
one-half interest in the Elms. He found 
himself further in possession of an in- 
tense hatred for his cousin Marcella. 

The major had liked Marcella and 
made much of her. It was natural for 
Rufus to despise her. Rufus was study- 
ing law. He figured out in his own 
mind that, since he owned half the Elms, 
there must be ways by purely legal meth- 
ods by which to acquire the other half. 

In the midst of his careful calcula- 
tions he was interrupted by Amy Run- 
nells. She entered his presence in a 
panic. Weeks had passed since the 
tragedy, and the Elms was just settling 
down to its daily routine. 

“Mr. Rufus,” said Amy Runnells, pite- 
ously, “I have no one to depend on. I 
need advice—your good advice.” 

“Righto,” said Rufus, believing that 
his good advice would be profitable to 
him, if not to her. 

“Father has earned money here for 
years and years, Mr. Rufus,” went on 
Amy, “and he has often told me there 
was a nest egg in the bank that would 
take care of me for life.” 

“Ah,” said Rufus, gently, “he was a 
prudent, cautious man. I bet he had 
thousands laid away.” 

“I thought so,” said the girl, “and yet, 
[ can’t find any bank book. I’ve searched 
high and low.” 

“What bank did he keep it in?” asked 
Rufus. 

“T never knew,” returned the girl. “He 
always said that money was a man’s 
business.” 

“Have you been to any bank?” asked 
Rufus. 

“Yes,” she answered tremulousty, “the 
Tory Corners Bank.” 

“He wouldn’t bank there,” said Rufus. 
“He’d go either to Monroe or Donald- 
son.” 

“T'll have to go, I suppose,” faltered 
the girl. “I—lI hate to go into a bank 
and ask.” 

“T’ll find out for you,” exclaimed Ru- 
fus, magnanimously. “Just wait and I'll. 
find out.” 

She waited, and Rufus found out. He 
whistled to himself when he discovered, 
first, that Robert Runnells had laid by 
$5,000, and he whistled once more when 








534 Case and Comment 


he found that the account had been wiped 
out within a few weeks past. He quizzed 
the paying teller. 

“Have you any idea why he took this 
out?” he asked. “Do you remember the 
circumstances ?” 

“Your father was with him,” said the 
paying teller. 

“Who did you pay the money to?” 
asked Rufus. 

“To Robert Runnells,” said the other. 

“That’s all I want to know,” said Ru- 
fus. And he went. 

He understood now the situation. The 
major had evidently bamboozled Run- 
nells into loaning him his nest egg. But, 
thought Rufus to himself, there’s no evi- 
dence that my father borrowed it. The 
girl has searched high and low. If there 
had been a note she would have found it, 
and if she had found it she would have 
told me. He went back to Amy Run- 
nells with his long face lengthened to its 
limit. 

“There’s not the sign of an account 
anywhere that I can find,” he said. His 
manner changed. He laughed with a 
short, jerky, disagreeable laugh. ‘Look 
here, Amy,” he said, “your old man 
wasn’t up to any tricks, was he? No 
games. Not mixed up with a woman 
now.” 

Amy whitened as though Rufus had 
cut her with his hand across the face. 
She rose, trembling. 

“You—you—” she began. And then 
speech failed her. 

“I beg your pardon,” said Rufus grave- 
ly. “What I meant to say is that they’re 
all up to tricks. Look at the major, my 
father.” 

Amy, still speechless, shocked beyond 
expression, started from the room. Ru- 
fus called her back. 

“Oh, by the way, Miss Runnells,” he 
said, in business-like tones, “of course, 
now that everything is settled down, any 
time you wish to give up that little cot- 
tage by the stables, you are at liberty to 

0.” 
A girl in black entered, a tall, angular, 
but not ungraceful girl. She was Mar- 
cella Bartholomew, the major’s niece. 
She was not pretty, but she possessed 
very handsome and expressive dark 
brown eyes. She was a lady through and 


through. She caught Amy Runnells by 
the arm and turned and faced Rufus. 

“What is this about going,” she de- 
manded. ‘“Who’s going? Amy, you’re 
not going, are you?” 

“Nobody’s keeping her,” said Rufus. 
“She’s a free lance, Amy is. She can 
go out and make her fortune.” 

Suddenly the reality of the situation 


smote Amy Runnells with full force. 


“Where can I go?” she whimpered. 
“What am I to do.” 

Marcella placed a protecting arm 
about the shoulders of the stricken girl. 

“You can stay on with us, Amy,” she 
exclaimed. “We'll make a place for 
you.” 

“Who'll make a place for her?” de- 
manded Rufus. 

“T shall,” returned Marcella, gently. 

“Speak for yourself, then,” added he. 

Marcella, having spoken for herself, 
acted for herself. For the time being 
Amy Runnells kept on living at the Elms, 
but for the time being only. 

One day, a few weeks later, the lazy 
assistant of the county clerk deposited 
in the United States mail a duly postpaid 
package, sealed and registered. Rufus, 
wondering, received it, and then glanced 
at its contents, a recorded deed. He ut- 
tered a gasp of surprise when he glanced 
at it, and then he locked himself in his 
room and read it through. When he had 
finished he read it through again. When 
he had finished that he poured forth an 
anathema upon the memory of his fath- 
er, Major Guy Bartholomew. 

He placed the deed and its envelop in 
his breast pocket and buttoned up his 
coat. Then he sought his cousin Mar- 
cella. He laid before Marcella a tiny 
slip of paper with figures on it. 

“Marcella,” he said, “I'll have to 
trouble you to settle up this little account. 
It has been running for some weeks.” 

Marcella looked at it and at him in 
some surprise. “What is it, Rufus?” 
she demanded. 

“Tt’s board and lodging,” he returned, 
“for Amy Runnells, your companion. 
You’ve taken her on. I haven’t. Very 
well, then, you can pay the shot.” 

Marcella opened wide her eyes. “But 
I haven’t any money, Rufus,” she re- 
turned. 
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“Very well, then,’ answered Rufus, 
“Amy Runnells goes.” 

Amy Runnells, in the nature of things, 
did go. There was nothing else for her 
to do. Everything in life simmers down 
to a practical basis. There was no prac- 
tical possibility of Amy Runnells staying, 
and so Amy Runnells went. Whither, 
no one knew. Marcella cared, but never 
found out. Rufus did not care. 

It was perhaps a week later that Ru- 
fus found the memorandum signed by 
Robert Runnells. The major, with elab- 
orate caution, had concealed this memo- 
randum among unimportant papers. Ru- 
fus shut himself once more in his room, 
and spread out the deed and the other 
document before him. The transaction 
now was clear as daylight. The major 
had borrowed Robert Runnells’ nest egg, 
and had given him a deed upon the un- 
derstanding that the deed was to be can- 
celed if the money was paid within a 
year. 

“Huh,” exclaimed Rufus to himself, 
“it’s nothing but a mortgage after all,— 
nothing but a mortgage any way you take 
it, no matter whether it’s paid within a 
year or not. This is regular old pie for 
me.” 

Carefully he stowed away the deed and 
the defeasance memorandum. He did 
not pay back the $5,000 loan. He did 
not have the money. Beside, the chances 
were that Amy Runnells never would 
find out. Emboldened by his various dis- 
coveries, Rufus once more sought the 
presence of Marcella. He laid another 
brief account before her. 

“What is this, Rufus?’ she demanded. 

“Nothing much,” he answered. “Just 
your share of the running expenses of 
the Elms,—board and help and such. Any 
time you feel like paying up you can.” 

“But,” she protested, “I have a right 
to live here, haven’t I? Half of the 
Elms belong to me.” 

“Just what I say,” said Rufus, “and 
half the expense is yours to pay.” 

“But I haven’t any money, Rufus,” she 
repeated. 

“It’s all right,” said Rufus. “You're 
good for it. I won’t press you now. 
You’ve got property, an undivided half 
of this homestead, but I can’t go on sup- 
porting you forever. That’s what it 


535 


comes to, Cousin Marcella, blood is thick- 
er than water, but cash is cash.” 

“What am I to do,” exclaimed Mar- 
cella. 

Rufus shrugged his shoulders. “Don’t 
let us have any misunderstanding about 
it, Cousin Marcella,” he went on. “Half 
of the Elms belongs to you. You’ve got 
a perfect right to live here in your rooms 
and to come and go as you please, but 
you can’t live on me. My name’s not 
Major Guy Bartholomew, thank God.” 

“Thank God it’s not,” echoed Mar- 
cella. 

In course of time Marcella went. It 
was not so much money matters that 
drove her out. She could have lodged 
for nothing at the Elms,—it was her 
right. It was Rufus drove her out. Con- 
stant dropping will wear away a stone. 
Marcella Bartholomew was a gentle, 
shrinking lady. She lacked resistance. 
She craved peace. 

“But remember, Marcella,” Rufus told 
her, “any time you’re welcome. Your 
half is always ready for you, don’t you 
see.” 

Marcella went. She tried to sell her 
half, but failed. She tried to dispose of 
it first to strangers. They declined to 
buy. Then she went to Rufus. Rufus 
merely smiled. He was in possession, 
and he was just enough of a lawyer to 
know that possession in practice as in 
theory constitutes something more than 
nine tenths of the law. 


Twenty-eight years passed—twenty- 
eight long, weary years. At the end of 
that time a woman, worn and shabby, 
with deep lines upon her countenance, 
crept into Tory Corners. Her eyes were 
tired. She was forlorn. For twenty- 
eight long years she had worked her fin- 
gers to the bone and to no purpose. The 
world had beaten her. She needed rest. 
She craved it. She sought it wild-eyed. 
She wanted something else, something 
that life had denied her,—one single 
friend, and sympathy. 

This woman with the lines upon her 
face was Amy Runnells. She crept 
through Main street in Tory Corners, 
glancing about her half fearfully. She 
stopped in a drug store and asked a ques- 
tion in a tremulous voice. 
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“The Elms,” repeated the clerk. “Rufe 
Bartholomew lives there—Yep. Yep, he 
lives there yet. No, nobody else lives 
there with him. He’s an old bach still.” 

Some disappointment shone in the 
woman’s face. She left the store. The 
clerk called to the proprietor. 

“Funny note,” he said, “a woman— 
a strange woman—asking for Rufus Bar- 
tholomew.” 

The proprietor pricked up his ears. 
“Strange woman, eh,” he smiled. 

The clerk chuckled. “It would be 
funny now, if somebody got Rufe by 
the throat after all these years,” he add- 
ed. 

The woman crept on down the street. 
Suddenly, with a sort of crooked run, she 
darted through the mud and crossed to 
the other side of the street. Another 
woman walked thereon. Amy Runnells 
caught this woman by the arm, and then, 
as though shocked by her own bold ac- 
tion, she dropped her hand. ° 

“Beg pardon,” she exclaimed, and 
started off. 

The other woman, startled at her voice, 
looked at her with a searching glance. 
Then recognition lighted up her face. 

“Amy—Amy Runnells,” she exclaimed. 

Ten years seemed to drop from Amy 
Runnells in a flash. Spasmodically she 
clutched at the other woman’s arm. 

“Miss Marcella,” she exclaimed, “I’m 
tired. I’ve come back home.” 

Marcella Bartholomew, twenty-eight 
years older, a bit slenderer and with deep 
lines in her face, seized Amy Runnells 
by the arm. She drew her into a fancy 
work shop. Once inside, she took off 
her hat and placed it on a shelf. 

“You’re welcome, Amy Runnells,” she 
exclaimed. “This place is mine.” 

Amy Runnells looked about her in 
amazement. “You keep this shop,” she 
cried. 

Miss Marcella sighed wearily. “I’ve 
been making fancy work for twenty-eight 
long years,” she said. 

“But,” demanded Amy, “the Elms.” 

“Ah yes, Amy,” sighed Marcella, “the 
Elms. I almost wish I had never seen 
the Elms. I still own half the Elms; I 
still pay half the taxes and half the up- 
keep. It is my nest egg if I ever get a 
chance to use my half.” 


“Mr. Rufus—he is still there?” ven- 
tured Amy. “They told me so.” 

“Mr. Rufus is still there,” said Mar- 
cella, bitterly. “He’s a dog in the man- 
ger, a snarling, yellow dog, Amy. No- 
body will buy me out, because of Rufus; 
and Rufus, he won’t buy me out.” She 
shrugged her shoulders. “Possibly,” she 
said, “he can’t.” 

“Isn't he rich?” asked Amy. 

Marcella smiled contemptuously. 
‘“He’s got enough,” she said, “but he isn’t 
rich. He’s a lawyer and in everything 
he does he has overreached himself. 
People don’t trust him. He doesn’t spend 
money, so he’s well enough to do.” A 
few memories overcame Miss Marcella. 
She gritted her teeth together. 

“Oh, Amy,” she exclaimed, “it’s good 
to have somebody to say it to. I would 
like to have Rufus Bartholomew’s skinny 
neck under my heel just once—just once, 
that’s all.”” She made a hasty movement. 
“Go into that room, Amy,” she ex- 
claimed, “here he comes now.” 

Rufus entered. His long face was 
longer and sallower than ever. His voice 
was whining and disagreeable in the ex- 
treme. 

“Marcella,” he exclaimed, in rasping 
tones, “you’re two years back in your 
share of the taxes, and you owe me four 
years on the upkeep.” 

Marcella sighed. “Rufus,” she said, 
“you get all the good out of the Elms. 
Why don’t you pay the upkeep ?” 

“Now, Marcella,” he returned, “we 
have that out year after year. I give you 
fair warning. I’ve got a fair claim 
against you. I can turn it into judgment 
and I can issue execution. It won’t cost 
me a cent, Marcella—I’m a lawyer. I 
can issue execution and I can sell you 
out, lock, stock, and barrel.” 

Marcella’s eyes blazed. “I'd like to see 
you do it, Rufus,” she exclaimed. “My 
interest in the Elms is all I have toward 
my old age. I tell you frankly, Rufus, 
if you lift one finger to jeopardize my 
interest—” she clicked her teeth togeth- 
er and ground her heel into the floor. 
“Once, Rufus,” she went on, “behind my 
back you said I was a cat. Well, cats 
can scratch—and bite. If I am a cat, 
you know what to expect.” 
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“Amy,” she said, when Rufus had 
gone, “you are the only living person that 
remembers the whole situation. I am 
just hungry for a talk.” 

She lit an oil stove. “I won’t have 
three customers all this afternoon. We'll 
make a cup of tea.” 

For a solid week they talked and the 
burden of their song was Rufus Barthol- 
omew. At the end of that time, Miss 
Marcella with Amy Runnells at her 
side, boldly entered the office of Na- 
thaniel Squires. 

Nathaniel was a portly man and a 
clever man. He was the oldest lawyer 
in Tory Corners and the best lawyer, 
which is not saying much. 

“Mr. Squires,” said Marcella, “I want 
to realize upon my half of the Elms. I 
want to do it according to law, and as 
quickly as I can.” 

“Well,” said Squires, “you can’t sell 
it, except for a song. Nobody will buy 
with Rufe Bartholomew chewing on the 
other end of the string, and Rufe won't 
buy and you can’t buy Rufe out. Now, 
there’s only one thing you can do, Miss 
Bartholomew, and that is to file a bill in 
chancery for partition.” 

“What happens then?” queried Miss 
Marcella. 

“At the end of six months,” went on 
Counselor Squires, “or we'll say a year, 
we sell—sell the whole kit and boodle 
to the highest bidder. The highest bid- 
er pays his cash and you get half, and 
that’s the end of it.” 

Miss Marcella looked at Amy Run- 
nells, then she looked at Squires. 

“It’s the only thing to do, Mr. Squires,” 
she said. “I wish you would start in 
right away.” 

“Right you are,” said Squires. “Have 
you talked to anybody about this, Miss 
Bartholomew ?” 

“Only to Miss Runnells here,” said 
Marcella. 

Squires looked curiously at the other 
woman. “Runnells. You're no relative 
of Robert Runnells.” 

“T am Amy Runnells, his daughter,” 
explained Amy. 

“T knew him well,” said Squires. He 
was a better man than Major Guy Bar- 
tholomew,” he said. “at that.” 


“All right,” he went on, “you haven't 
mentioned this to anyone around town?” 

“T have mentioned it to no one except 
Amy Runnells,” said Marcella. 


Now Nathaniel Squires knew that a 
partition suit was a game that two might 
play at. So far as costs and allowances 
were concerned, the first man was the 
best man and the devil might take the 
hindmost. Without making his search 
he merely filed his bill and also filed a no- 
tice of lis pendens with the county clerk. 
Then he went to Rufus. 

“Rufus,” he said, I’ve filed a bill to 
partition the Elms. I’m retained by your 
cousin, Miss Bartholomew.” 

Rufus merely smiled. “Well, Na- 
thaniel,” he returned, “I suppose you'll 
be entitled to your costs and your allow- 
ance, so it’ll do you some good. Much 
good it will do her.” 

“Meaning by that?” queried the elder 
man. 

“Meaning by that,” repeated Rufus, 
“that when you hold your sale, you won’t 
have a bid. The Elms is a white ele- 
phant.” 

“It’s worth twenty-five or twenty-six 
thousand dollars,” said Squires. 

“You won't have a bid,” repeated Ru- 
fus. “In the first place, the banks won’t 
loan more than eight or nine thousand 
on her, and there ain’t a man in Tory 
Corners nor in Donaldson can put up 
fifteen thousand cash to buy. The re- 
sult is, Squires, that I'll buy her in for 
a song. I own half of her and I'll bid 
what I blame please.” 

“Suppose we bid,” said Squires airily. 

“You’re welcome to,” said Rufus. 
Marcella can bid anything she wants, but 
she can’t borrow cash enough to pay me 
half of the bid. I’ve been waiting for 
Marcella just to do this thing. She’s 
playing right into my hands, Squires. 
Don’t you forget it.” 

Squires recognized that for himself, 
but as he was concerned chiefly with his 
costs and counsel fee, he thrust the more 
important matter into the back of his 
head for future consideration. Mean- 
time he made his search. Making his 
search he opened wide his eyes and 
whistled to himself. He found of rec- 
ord a deed—full covenant and warranty 
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—by Guy Bartholomew to Robert Run- 
nells. He took a copy of it and went 
back to Rufus. 

“Rufe,” he said, “I’ve got something 
up my sleeve.” 

“Indeed,” said Rufus. 

“Yep,” went on Nathaniel, “I’ve got 
to make Amy Runnells a party to this 
suit.” 

“Why Amy Runnells?” queried Rufus, 
with a puzzled air. 

Nathaniel Squires, with an air of tri- 
umph, slapped down his copy of the deed 
before the other man. 

“Your father conveyed his interest in 
the Elms, lock, stock, and barrel, to Rob- 
ert Runnells. What do you think of 
that ?” 

Rufus stared at him, then he stared at 


the copy. “Naw,” he exclaimed incred- 
ulously. “Where did you get a hold of 
that?” 

“There’s a copy of the record,” said 
Squires. “Just look it over. It’s word 
for word.” 


Rufus read it carefully, once, twice, 
thrice; then he looked as blankly as pos- 
sible at the other lawyer. 


“That’s a funny note,” he said. “What 
can it mean.” 
“Don’t know what it means,” said 


Squires, “but there’s the record—you can 
take my word.” 

“T’ll take your word when I see a cer- 
tified copy of the record,” returned Ru- 
fus. “I don’t take any man’s word for 
a thing like this.” 

“Well,” said Squires, 
true. What then?” 

“What do you say?” asked Rufus. 

“It looks to me,” said Squires, “as 
though Amy Runnells—she’ s in town 
here, by the way. 

“She i is,” exclaimed Rufus. 
seen her for years.” 

“Tt looks to me,” went on Squires, “as 
though she owned your half.” 

“T haven’t seen Amy Runnells for 
years,” repeated Rufus, “for years.” He 
picked up the copy suddenly and scanned 
it again. “Why this was recorded near- 
ly twenty-nine years ago, man,” he said. 

“So it was,” said Squires. “It must 
have been put on record just before those 
two poor fellows died.” 

“Twenty-nine years ago,” echoed Rufe. 


“suppose it’s 


“T haven’t 
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He tossed side. 


the paper to one 
“Pshaw !” he exclaimed, “what’s the use? 
I’ve been in possession of the Elms ever 


since my father died. Amy Runnells 
hasn’t stuck her face in once. Why she’s 
outlawed, Squires. The deed isn’t worth 
the paper that it’s written on,—that is, if 
there is a deed.” 

Squires face fell. He examined the 
copy again. “Never thought of that,” he 
said. “Let me see. Get down your stat- 
utes, Rufe; let us look it up.” 

Rufus got down his statutes. “Here 
it is,” said Rufus. “Every action for 
any lands, tenements, or hereditaments 
shall be brought or instituted within 
twenty years next after the right or title 
thereto or cause of such action shall ac- 
crue, and not after.” 

“Provided,” said Squires, “that the 
time during which the person who shall 
have such right or title or cause of ac- 
tion shall have been under the age of 
twenty-one years shall not be taken as 
part of the said period of twenty years.” 

“Let me see,” said Rufus, “she was 
sixteen when that deed was made, maybe 
seventeen. This is twenty-nine years. 
Seventeen to twenty-one is four. Twenty- 
five years have elapsed, Squires, since 
her right accrued.” 

“That may be her side of it,” said 
Squires, “but what about yours? Sup- 
pose she can’t bring an action of eject- 
ment. Is your title good to-day? This 
applies to you right here. ‘Thirty years 
actual possession of any lands, tenements, 
or hereditaments, uninterruptedly con- 
tinued, shall be a good and sufficient bar 
to all other rights, titles, conveyances, or 
claims not followed by actual possession 
as aforesaid.’ The situation twenty-eight 
or twenty-nine years ago was that Run- 
nells and his daughter actually were on 
this land. I’m right about that, am I, 
Rufus?” 

“What if you are?” said Rufus. 

“Your uninterrupted possession then 
has not run for thirty years.” 

“She can’t bring an action,” maintained 
Rufus stoutly. “Twenty years is her 
limit. She is barred.” 

“And yet you’re not safe under this 
other section,” went on Squires. “Sup- 
pose she takes possession.” 
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“She can’t,” said Rufus. 

“Well, that’s true, I grant you,” re- 
turned Squires, “and yet until thirty years 
have passed from the date of this deed, 
or from the date when Amy Runnells 
left—query: Isn’t there danger that your 
title may be insecure?” 

“Huh,” said Rufus, “not so you can 
notice it. I'll back it against all comers, 
Squires.” 

Squires went back to his office. He 
sent for his client, Miss Marcella, and 
for Amy Runnells. They came. 

“Miss Runnells,” said Squires, “It is 
my duty to announce to you that Major 
Guy Bartholomew conveyed his entire 
one-half interest in the Elms to your 
father, Robert Runnells. That he did 
this by a deed recorded twenty-eight 
years ago and more.” 

Amy Runnells, who had been standing, 
turned white, reeled, caught at the desk, 
and fortunately stumbled safely into a 
chair. 

“That explains everything,” she said 
at length. “My father must have bought 
it with his nest egg.” 

“Where is the deed?” queried Squires. 

“T—there never was—lI never found a 
deed,—” she faltered. 

“Don’t get your hopes up,” went on 
Squires, gently. He gently broke to her 
his views on the subject of the statute. 

“Now, Miss Runnells,” he added, “my 
client is Miss Marcella Bartholomew. I 
shall have my hands full sticking to her. 
I decline to mix up in this other affair. 
You’ve got a bone to pick with Rufus. 
You'd better hire a lawyer of your own.” 

“Who can I go to?” queried Amy. 

Squires smiled. “There are three in 
town. I’m one. You can’t hire me. I’m 
retained. Rufus is the other. You can’t 
go to him. That leaves the third—you’d 
better go to Pliny Kern.” 

“Pliny Kern,” faltered Amy. “I never 
heard of him.” 

“Neither did most other people,” said 
Squires, “but he’s the third. You'd bet- 
ter go to him.” 

Amy went to Pliny Kern. Pliny Kern 
was just admitted to the bar. His head, 
it so happened, was full of principles, 
instead of being full of the proper meth- 
ods of pulling off deals. He regarded 


the law as a beautiful theory, which he 
never ceased to admire. He didn’t real- 
ize that the chief end and aim of the pro- 
fession was to gather in clients. For the 
rest, Pliny Kern was a thin-faced young 
chap, with laughing eyes, strange ways, 
and with hair, which, being parted far 
down on one side of his head, hung slant- 
ing, far down upon the other. 

With Amy was Miss Marcella. Pliny 
listened carefully. Squires had furnished 
Amy with an extra copy of the record. 
Pliny rumpled up his hair. 

“There’s one thing sure,” he said. 
“Rufus always knew about this deed. 
You can rest on that. Oh, yes, I’m glad 
you brought this case to my attention.” 
He rose and jerked his arms into the 
air, wildly. 

“Oh, how I hate that fellow,” he cried, 
ecstatically, “if you could know how I 
hate Rufe Bartholomew.” With which 
remark, he took down some books. He 
thrust his nose into these same books. 

“Now, Miss Runnells,” he went on, 
“old Squires was right. You're barred, 
—you can’t bring an action. Your twenty 
years has long ago expired. But,” after 
another close inspection, “what about 
Rufe?” He thought deeply for a mo- 
ment. “Now, I'll tell you. Rufe knows 
more about this than we do. I’m going 
to draw Rufe’s fire. Legally, I don’t 
think what we’re going to do is worth a 
tinker’s dam—there’s no ‘n’ to that dam,” 
he added apologetically. “I'll tell you 
what we’re going to do. In the first 
place, Miss Marcella, Rufe has made a 
practice year after year of keeping open 
rooms in the Elms for you. Do you 
know why he did it? Not from kind- 
ness—not from cousinly love. He did it, 
so that he would never have to account 
for his use and occupation. If he as- 
sumed entire possession over the Elms 
and had done so for years, you’d have a 
pretty stiff bill against him for rent, but 
he’s kept your side of the house for you. 
It’s there for you now.” Pliny Kern 
seized his hat. “Come on with me,” he 
said. 

The two women followed him. “What 
are we going to do?” they asked. 

“You’re going to occupy your rooms,” 
he answered, “and Miss Runnells is go- 
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ing to occupy them with you. Come on, 
before he thinks the other way. We've 
no time to lose.” 

Inside of ten minutes Miss Marcella 
and her friend, bewildered, were seated 
in the library at the Elms. “You'll move 
in furniture,” he went on, “and one of 
you will stay here all the time. He can’t 
put you out. I do this,” he went on, 
“merely to bother Rufe, just as a mos- 
quito might. Miss Runnells is here and 
Rufe’s thirty years isn’t up. Test it in 
a court of law and it isn’t worth a tink- 
er’s dam—without the ‘n.’ Why? Be- 
cause you’re here under Miss Marcella’s 
right, and not under any rights of your 
own. But I want Rufe to fight mos- 
quitoes—that’s all. Now make yourself 
at home, you as part owner, and you, 
Miss Runnells, as Miss Marcella’s guest. 
I'll leave you now. Ours is a waiting 
game.” 

He left them. Rufus, returning, 
slapped mosquitoes vigorously. But 
while Miss Marcella came and went, Miss 
Runnells remained always on the prem- 
ises. Nathaniel Squires, humming at his 
work, prepared his amended bill in par- 
tition, and as in duty bound, he made 
Miss Amy Runnells a party defendant, 
for the reason that by reason of the deed 
in question, she, as sole heir at law of the 
grantee, Robert Runnells, might have or 
claim some right, title, or interest in the 
said premises. Miss Runnells was duly 
served and duly sent for Pliny Kern. 

“Now,” she said to Pliny Kern, “what 
do we do?” 

Pliny Kern smiled. “Nothing. Just 
watch friend Rufe slap mosquitoes. Just 
wait.” 

But he didn’t wait. He went to see 
Rufe. “Rufe,” he said, “I thought I’d 
tell you I’m going to give you a fight 
on this thing. There’s a good chance, 
you know, and I’m spoiling for a fight.” 

Rufus smiled. He took some papers 
out of a safe. “Kern,” -he said, “you’re a 
good fellow and I hate to see you buck 
up against a losing game. When Squires 
first told me of that deed I was flabber- 
gasted. I knew my father had a lot of 
odds and ends of papers stuck away—l’d 
never been over them. I made a thor- 
ough search. Well, I found the deed. 
There it is.” 


“To be sure,” said Pliny Kern. 

“Kern,” went on Rufus, “when is a 
deed not a deed?” 

Kern pulled his long hair, puzzled. 

“When it’s a mortgage,” said Rufus, 
triumphantly. “Look there.” 

He passed over the defeasance memo- 
randum signed by Robert Runnells. 
“Loan of $5,000 for one year at 6 per 
cent. Deed to secure it. If loan paid in 
a year, deed of reconveyance back. If 
not paid, lender keeps the title.” 

Kern nodded very intelligently. “Yes, 
yes,” he maintained, “that’s just it. If 
not paid, deed remains absolute. The 
money wasn’t paid, hence, Runnell’s title 
became absolute. That’s right. You 
can’t go back of that, Rufe.” 

Rufus gazed at him in blank astonish- 
ment. “Do you really believe that, 
kern?” he said pityingly. “Don’t you 
know any better?” 

“No, nor you don’t either,” said Kern, 
belligerently. 

“T thought,” went on Rufus, “that you 
took a prize in law school—and taught a 
class.” 

“TI did,” said Kern, proudly, “in 
equity.” 

“Good Lord,” laughed Rufus, “you 
taught a class in equity—and you never 
learned that a deed with a defeasance 
was in effect a mortgage.” 

Kern rose to his feet. He seemed 
nettled. ‘Nor you either,” he retorted. 
“If you think that’s good law, you’d bet- 
ter try to teach me.” 

“T didn’t say it was good law,” said 
Rufus, “I said it was good equity. 
There’s a difference, don’t you know.” 

“Got to show me,” said Kern. 

“T tell you it’s one of the rudiments,” 
snapped Rufus, “and you'll find it out. 
Now, assuming for the minute that I’m 
right, you’ve got a mortgage that’s 
twenty-eight years old—that became pay- 
able about that time ago, no interest paid, 
no foreclosure—and there’s an end to it.” 

“Don’t believe Runnells ever signed it,” 
said Kern. 

“T can prove by bank men it’s his sig- 
nature,” said Rufus. “You talk like a 
child.” 

“Got to show me,” said Kern. 

Kern went back to his office and drew 
an answer, in which he admitted, on be- 
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half of Amy Runnells, that the bill had 
correctly set forth the deed, and further 
admitting that the bill was correct in 
stating that his client had or claimed an 
interest by reason thereof. He asserted 
nothing. He prayed for partition, join- 
ing the prayer of the bill in that particu- 
lar. 

As a matter of courtesy, he handed Ru- 
fus a copy of his answer. He did more. 
He flung a polite insult in Rufus’s teeth. 
Rufus snarled when Kern’s back was 
turned, and then only laughed. 


“T’ll spike your cannon, my fine fel- 
low,” he said to himself. 


Then he drew his answer, and—astute 
lawyer—also drew a brief cross bill, set- 
ting forth carefully that if such deed had 
been made, it was the subject of a de- 
feasance agreement, and should be de- 
clared a mortgage. He further showed 
that whether deed or mortgage, it was 
outlawed. He asked the court to declare 
it to be a mortgage, and then, by reason 
of the lapse of time, and by reason of 
his long-continued possession of the 
premises, to award him a decree for the 
half interest in the premises, which un- 
questionably was his. 

Kern answered, denying the existence 
of the defeasance agreement, and fur- 
ther, assuming its existence, setting up 
that the deed was absolute and therefore 
title was vested in his client. 

Such was the issue. 


The cause was tried before a vice chan- 
cellor. Rufus with a flourish produced a 
lengthy brief, by which he established be- 
yond peradventure, the soundness of his 
proposition that the deed in reality was 
a mortgage. He commented on it and 
handed it to the court before he offered 
evidence. 

“T’ll call my experts as to the signa- 
ture,” he said. He produced the Run- 
nells’ defeasance memoranda. A witness 
took the stand. 

Pliny Kern rose and pushed back the 
hair from his forehead. 


“Unnecessary,” he announced. “We 
admit the signature.” 
“You—do,” echoed Rufus. Then he 


laughed. “Of course there’s nothing else 
for you to do.” 
‘We go further,” said Kern, unmoved. 
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“We admit that the deed is in effect a 
mortgage. Counsel is quite right.” 

The vice chancellor looked over the 
cross bill and the answer to it. 

“That disposes of that question,” he 
remarked, “so that that much of the cross 
bill must be granted. The deed will 
therefore be declared to be in effect, a 
mortgage for $5,000 payable in one year 
from its date, with interest at 6 per cent.” 

Kern sat down. Rufus smiled. “Now 
I shall show,” he said, “that no interest 
or principal was ever paid on the mort- 
gage, that no action was ever commenced 
and that it is twenty-eight years old.” 

“That we admit,” said Kern. 

Miss Marcella Bartholomew and Miss 
Amy Runnells stared at Kern aghast. 
Their champion was shriveling before 
their very eyes. Rufus inflated his chest. 

“In view of that admission,” he said, 
quite 1s a matter of course, “the court 
will advise a decree holding that this 
mortgage is outlawed and that the de- 
fendant, Amy Runnells, has no interest 
by reason of said deed.” 

Pliny Kern rose slowly. There were 
wrinkles on his brow. “I should like to 
be heard on that,” he said. The court 
bowed ‘to him indulgently. Pliny Kern 
began in a thin, small voice. 

“Your Honor,” he said, “Mr. Bartholo- 
mew once accused me of having won a 
prize in a law school. He accused me 
also of having taught to classes there the 
subject of equity jurisprudence.” 

“Pity your classes,’ sneered Rufus. 

“One moment,” said the vice chancel- 
lor. 

Pliny Kern went on. “One of the first 
principles that I studied there—one of 
the first principles with which I tried to 
imbue my classes was this—or resulted 
in this,—that even though a deed be ab- 
solute on its face, yet, if in reality, it 
was not so intended between the par- 
ties, but was rather intended to stand as 
security for a loan, that in that event, 
equity considered such deed to be a mort- 
gage. The principle is elementary.” 

“You denied it the other day,” said Ru- 
fus. 

Pliny Kern bowed. “I defied you to 
show me,” he said softly, “and you have 
shown me. Your Honor,” he went on, 
“there were other things I learned in law 
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school. One is that a mortgage in this 
state becomes outlawed in twenty years. 
Another is, that no action of ejectment 
could be maintained after twenty years. 
Under these circumstances, imagine my 
pitable plight when my client came to me 
acquainting me with the fact that she 
desired to enforce in some manner a 
twenty-eight year old deed—against 
which the statute had run—which turned 
out to be a mortgage, against which the 
statute had run. Sir, my client was 
helpless, hopeless. Her hands were tied. 
She could not assert herself in any par- 
ticular. She could not adopt the offen- 
sive in any manner. In the midst of her 
predicament a champion rose to aid her 
in her distress . That champion is here. 
His name is Mr. Rufus Bartholomew.” 

“Mr. Kern,” said the vice chancellor, 
mildly, “to what does all this tend?” 

“Your Honor shall see at once,” went 
on Pliny Kern, “and your Honor will 
agree with me that Mr. Bartholomew has 
indeed distinguished himself in her be- 
half. Sir, what she could not do, he has 
done for her. . 

“What have I done for her?’ queried 
Rufus, rising. 

“You must be brief, Mr. Kern,” said 
the court. 

“You have done this for her,’’ went on 
Pliny Kern, his voice growing strong and 
tense as he proceeded—though his eyes 
were laughing. “You have asked this 
court to grant the prayer of your bill,— 
or rather your cross bill,—and that pray- 
er has been granted. You have asked 
equity to do you a material favor,—you 
have asked it to turn a deed into a mort- 
gage. Having done that, you, in turn, 
must be as gracious. You must be gen- 
tlemanly. You must refrain from harsh 
measures. And if you won’t, the court 
must make you, sir,” he thundered—to 
Rufus, not to the court, “you can no more 
come in here and set up the statute of 
limitations, after asking this favor of 
the court, than you can fly. If you want 
a favor, you’ve got to do one, and you 
can’t back out. And the favor that 


you’ve got to do is to pay that $5,000 
mortgage, with thirty years’ interest at 
6 per cent, to the daughter of Robert 
Runnells, sitting here in court. 

“Your Honor,” he went on, lowering 
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his voice, “as a law student—as a teach- 
er of equity jurisprudence—there are 
some cases I remember well. Among 
them are: Booth v. Hoskins, 75 Cal. 271, 
17 Pac. 225; Schermerhorn v. Talman, 
14 N. Y. 93; Bissell v. Kellogg, 60 Barb. 
617; Post v. Bank of Utica, 7 Hill, 391; 
Farmers’ Loan & T. Co. v. Denver, L. & 
G. R. Co. 126 Fed. 46; Brent v. Bank 
of Washington, 10 Pet. 596; De Cazara 
v. Orena, 80 Cal. 132, 22 Pac. 74; Hall 
v. Arnott, 80 Cal. 348, 22 Pac. 200; De 
Walsh v. Braman, 160 Ill. 415, 43 N. E. 
597, and many others.” 

“These cases, your Honor, sustain me 
amply. Look them up, Mr. Bartholo- 
mew. See if they don’t.” 

When it was all over, Miss Marcella 
and her friend, Amy Runnells, crowded 
around Pliny Kern. 

“How did you do that?” they queried. 

“That,” smiled Kern, “was done with 
what I call a maxim silencer. Rufe said 
he’d spike my guns. I’ve silenced his.” 

“Maxim is a man’s name, isn’t it?” 
queried Amy, looking for the apparatus. 

“Tt is a thing,” said Kern, “and there 
are different maxims to fit different si- 
lencers. This maxim goes like this: He 
who seeks equity must do equity. Re- 
member it. For you it has made $13,- 
000.” 

When you drive through Tory Corners 
in your motor car, bend your glance upon 
the old Bartholomew Homestead, known 
as the Elms. In summer you will see 
variegated hammocks swung beneath the 
trees. You will see city matrons sitting 
in the shade. You will hear the shouts 
of children. It is a successful, high class, 
high priced, exclusive boarding place. 
Its proprietors are two old maids, busy, 
comfortable, happy,—really getting rich. 
They bought the place at a partition sale. 
They didn’t have to put up much money. 
Miss Runnells credited her $13,000 lien 
on the purchase price—Miss Bartholo- 
mew threw in her half interest. It be- 
longs to them. It is free and clear. 

It is still called the Elms. They came 
near calling it Maxims. But they didn’t 
dare. 


Jim How ther. Oblons 
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“Ignorance of the Law Excuses 


Everyone” 


TWENTY-FIVE DOLLARS OR THIRTY DAYS 


BY JAMES J. McLOUGHLIN 
of the New Orleans Bar. 


[Ed. Note—While there is infinite variety in the ordinances of our municipalities, there is yet sufficient resemblance 
to make Mr. McLoughlin’s bright and amusing description of the ordinances of his home city, a matter of general 


interest. ] 


ANY years ago, in the 
course of an examina- 
tion of law students, 
the venerable Randall 
Hunt, dean of Tulane 
University, startled a 
young disciple by the 
queries : “Young man, 
why is it, when you 
walk the streets, a car 

Oe or cart does not crush 
you? “Why does not a house topple 
down and kill you? 

“Why does not some ruffian rob and 
murder you? 

“Why, when you sleep in your bed, 
does not a burglar enter your home and 
rifle your household? 

“Who protects you from all these and 
a thousand other evils?” 

And when the young law student con- 
fusedly said he didn’t know, the aged 
jurist replied: 

“Sir, it is the law. The law prescribes 
the manner in which vehicles use the 
highways. The law prescribes the meth- 
od of erecting buildings. The arm of 
the law restrains the robber’s hand, the 
murderer’s bludgeon, the criminal’s in- 
stinct of depredation. It is woven into 
every fiber of civilized life, and every act 
of man is shaped by some law, prescribed 
by some authority.” 

And the dear old professor was right. 
Reflection and observation show us how 
intimately the law of the land enters into 
our daily life, our daily avocations. 

Some witty writer, preaching on the 





revenue laws, showed us the grasping 
fingers of the government, like the arms 
of Briarius, stretched in all directions, 
and how nothing is too obscure, too re- 
mote, or too insignificant to escape their 
greedy clutch. From the swaddling 
clothes of the infant to the last nail 
driven in the coffin of old age, the tax 
gatherer has levied tribute on them all. 
The sweat of the laborer, the brains of 
the lawyer, the gains of the gambler, the 
hoard of the miser, the black bread of 
the poor, the bank checks of the rich, all 
pay toll to that great might which makes 
right. 

Through stamp taxes innumerable, 
through customhouse duties, through in- 
ternal revenue exactions, through a thou- 
sand other channels, the great gulf of 
taxation drains the little brooks and rills 
of personal wealth. 

But it is not my purpose to speak of 
taxation. That would be a field in it- 
self. Rather it is my pleasure to browse 
amongst the law books, and cull from 
their pages numerous peculiarities, whose 
recital will be the raison d’etre of my 
caption. We free Americans are accus- 
tomed to boast of our freedom and our 
liberty, at least in so far as those of us 
who live in sovereign states are con- 
cerned, and to pity the poor slaves and 
paupers of effete Europe, groaning un- 
der the burden of oppressive laws that 
regulate in detail every act of their mis- 
erable lives. 

Now, I propose to show that there are 
laws enough, and of such a nature, upon 
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our own statute books, that, if enforced, 
would either make us more wretched 
than even our wretched Filipino subjects, 
or would sting us to another revolution. 

And because we are ignorant of these 
laws, and because the officers charged 
with the execution of them are also ig- 
norant of the great power they possess— 
because of this, I say, 1 venture to para- 
phrase the ancient maxim, and show that 
“ignorance of the law excuses every- 
body.” 

A subject so vast, a field so wide, can- 
not be even galloped over in an article 
like this. Perforce, then, we must con- 
fine ourselves to a corner of this great 
legal domain. Therefore I will eschew 
the grander heights of national and state 
legislation, and will endeavor, in this dis- 
cursive paper, to interest and amuse— 
and perhaps in some respects astonish— 
you with a review of divers ordinances 
of the city of New Orleans, still having 
the force of law,—ordinances under 
which any policeman may transport any 
of us into the patrol wagon for what we 
may deem a lawful act. 

Now the city ordinances of New Or- 
leans, which I will use for the purpose 
of illustration, start out with the idea that 
the mayor and his policemen must en- 
force all the ordinances, and the citi- 
zens must not do anything to prevent 
their enforcement. Therefore, logically, 
the first thing the government does is to 
impress the citizen with a proper sense 
of the majesty of the law and the sacred 
character of its agents. The immediate 
agents of the law in this city are the po- 
licemen. They are a class apart. They 
are the embodied dignity of the munici- 
pality. No citizen is allowed to “cuss” 
one of these guardians of the law, nor 
even, in the words of the law, “use op- 
probrious language to or with reference 
to any member of the New Orleans city 
police.” 

Numerous ordinances relative to the 
manifold duties of the policemen are ex- 
tant. He enforces the laws. He is the 
censor of public morals. He is the court 
of first instance in all questions of vio- 
lation of the law. 

Let us consider a few of his powers 
and duties. In the first place, the maj- 
esty of the law must know its subjects. 
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To that end, every policeman must ascer- 
tain and report to the mayor the name of 
every business man on his beat and the 
character of his business. He must keep 
his beat clear of all trespassers, vagrants, 
and tramps. He must not let any “mash- 
er” stand in front of a church or theater 
after or during a service or perform- 
ance. He must search all who enter a 
theater, to see they have no weapons. He 
must see that nobody keeps his hat on 
in a theater while the curtain is raised. 
He must arrest wandering goats, and he 
is protected against impostors. 


Now, this care prescribed by law for 
the policemen extends itself to the un- 
fortunate persons arrested by them. The 
law segregates criminals from noncrimi- 
nals; males from females. In other 
words, when people are being sent to 
jail in the patrols, the known criminals 
must be sent in one wagon and the non- 
criminals, or rather persons not yet con- 
victed of crime, must be sent in another 
wagon. 

Men and women must be sent in sepa- 
rate vehicles; and should any officer or 
person in charge of a lockup, courthouse, 
or other institution put men and women 
in the same vehicle, the said officer, un- 
der the law, must be dismissed from the 
police force by the mayor, and cannot 
be appointed to any other post for twelve 
months; the same is prescribed should 
he put criminals and noncriminals in the 
same cell. 


Then, after the unfortunate has been 
sent to the workhouse, the law, with its 
solicitude, follows him even after con- 
viction. He is allowed to volunteer to 
work on the streets or in public build- 
ings, and, when so employed, he has as 
many days taken off his sentence as he 
works outside, and while so working he 
is given double rations, and furthermore, 
“such tonics or invigoratives as will be 
best calculated to increase or improve 
his efficiency.” In other words, a good 
stiff whisky toddy or a Martini cocktail 
is one of his perquisites paid for out of 
the city treasury. 

The public morals of the city are 
looked after by our city ordinances. You 
cannot have a public ball without the 
mayor’s permit. No slot machines are 
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allowed. Nobody, except officers of the 
court, are allowed to pass the night in the 
courthouse. 


We even look after our public con- 
tracts and franchise holders, and should 
any holder of a franchise overcharge 
any citizen, he is fined $25 or thirty 
days. 

Any person who has once failed in a 
contract with the city is not allowed to 
get another contract unless he squares 
up all his delinquencies on the first. 

As far as the liquor business is con- 
cerned with public morals, our city fath- 
ers are very careful. No barkeeper can 
sell liquor to minors; no women can 
serve in barrooms; blacks and whites 
must be served in separate establish- 
ments. If any person under twenty-one 
years of age should be so bold as to go 
into a barroom and take a drink, the 
policeman is compelled to seize him and 
have him incarcerated. The city even 
takes under its protective wing United 
States soldiers, and no United States sol- 
dier is allowed to take a drink in any bar- 
room unless he has a written permit from 
a commissioned officer of the Army. If 
he does, he is fined $25 or thirty days, 
and half the fine goes to the informer. 
Strange to say, there is no prohibition 
against a United States sailor; he can 
drink in every barroom without asking 
anybody’s permission. When it comes to 
taking care of our health, the city is more 
than careful. Every milkman is obliged 
to furnish specimens of his milk to the 
board of inspectors. It is minutely pre- 
scribed how much water can be safely 
put into the milk, how much cream the 
cow must manufacture; and any viola- 
tion of these provisions means the usual 
$25 or thirty days to the unfortunate 
milkman. 

Should children take sick in school, the 
teachers, under the usual penalties, must 
send these children home. They must 
not keep them in school and try to doctor 
them themselves. 


Furthermore, should any parent ex- 
pose his child to the danger of catching 
mumps, measles, whooping cough, or any 
other infantile disease, the recorder will 
sock it to him or her $25 or thirty days. 

The arm of the law reaches into the 


545 


public restaurant. First, it requires the 
restaurant keeper to post publicly a price 
list of everything on his menu. All pots 
and pans used in his kitchen must be 
examined regularly by the board of 
health. All ice cream freezers come un- 
der the vigilant care of this same board. 

The bakers find the hand of the law 
heavy upon them. Every Saturday it is 
the duty of the mayor to issue a price 
list, fixing the price at which bread shall 
be sold during the week. Every shop 
must post these prices up, and must sell 
its bread at the price fixed thereon, un- 
der the usual penalty. 

It is the duty of the commissioner of 
police and public buildings to inspect reg- 
ularly all bread offered for sale, and 
wherever he finds any bread that is unfit 
for consumption, it is his duty to seize 
and confiscate the same “for the use of 
the orphan asylums of this city,” thus 
fulfilling the Scriptural injunction laid 
upon the ancient Hebrews in Deuteron- 
omy, fourteenth chapter, twenty-first 
verse: “You shall not eat anything that 
dies of itself. You shall give it to the 
stranger in your gates, for he may eat it; 
or you may sell it unto an alien.” For 
the city regards these poor little orphans 
as strangers and aliens, so that the un- 
wholesome bread administered to the or- 
phans serves a double purpose,—they get 
rid of the bread and the orphans at the 
same time. 

Our civic solons are very careful of the 
public rest, peace, and quiet. This is a 
very quiet city. No one may blow a 
steam whistle between the hours of 9 
p. M. and 6:30 a.m. You must not play 
a hand organ before 9 a. M. or after 10 
Pp. M.; and between 9 a. M. and 5 pP. M. 
you must not play a hand organ in the 
business district and annoy the bank 
clerks and merchants at their labors. 

Some years ago an ordinance was in- 
troduced which required all hand organs, 
before receiving a license to play, to 
bring their tunes up to the city hall and 
have the mayor examine them and listen 
to them, and without his approval the 
tunes could not be played. But this or- 
dinance aroused so intense an opposi- 
tion—presumably from the citizens liv- 
ing around the city hall—that it was 
never adopted. 
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You are not allowed to give a toy pis- 
tol to your boy, nor to blow a horn, nor 
to beat a drum. If you allow your baby 
to cry at night so loud that the neigh- 
bors can hear it, you will be fined $25 or 
thirty days. 

No peddler is allowed to cry his goods 
or ring bells or rap on the doors of citi- 
zens. He must go through the streets 
quietly and silently, relying on the senses 
of sight and smell, rather than upon the 
ear, for the sale of his wares. 

If any person shall holler “fire” when 
there is no fire, the recorder shall fine 
him $25 or thirty days. 

Should any of the street car companies 
so far forget themselves as to operate a 
car with flat wheels, the street car mag- 
nate may be sent to the workhouse to en- 
joy the Martini cocktails described 
above. 

No children or grown persons are al- 
lowed to play ball in public squares, 
which is one of the best observed ordi- 
nances, as you all know. 

The comfort of the people is further 
cared for by the prohibition of burning 
waste paper or trash in the street. The 
waste paper cannot be burned at all; the 
trash—though what the difference be- 
tween paper and trash is I don’t know 
—cannot be burned between 5 pP. M. and 
5 A. M. 

The city, as I say, looks carefully after 
the comfort of citizens using the streets. 
For instance, the street car companies 
must water their tracks so as to keep the 
dust off of them. They must stop cars 
at all crossings. If two cars cross Canal 
street together, going in the same direc- 
tion, one must stop until the other has 
gotten across the street. The car must 
come to a dead stop at all intersectings, 
and when a car is about to take on or let 
off a passenger, any other car must not 
come within 30 feet of it. The front 
door of the car must be closed at the re- 
quest of any passenger. 

Outside of street cars, there are many 
rules for the public comfort of citizens in 
the streets. For instance, a grocer is not 
allowed to sell groceries in the street; the 
seller of oysters is not allowed to pile 
oysters up on the banquette. This is par- 
ticularly the case in narrow streets, like 
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Royal, where we see the benefit of such 
an ordinance. Stablemen must not wash 
horses on the sidewalk, they must take 
them out in the street for their morning 
bath. They must not drive loose through 
certain streets any horses, and all men 
driving horses for another must wear 
conspicuously upon their back a tag giv- 
ing the name of their employer. 

You must not hitch a horse in places 
where his pawing will disturb the citi- 
zens or neighbors. No vehicle, of any 
kind—wheelbarrows, bicycles, baby car- 
riages, or any other kind—are allowed on 
the banquettes of the city. They must 
take the streets. No storekeeper or oth- 
er person is allowed to leave boxes on 
the banquette, except during the neces- 
sary time for loading or unloading the 
same. No loaded vehicle is allowed to 
traverse the streets faster than a walk, 
and no empty vehicle is allowed to travel 
faster than a slow trot. These two ordi- 
nances have done much to make the 
streets of New Orleans safe for pedes- 
trians. We inculcate politeness, by law, 
in our drivers. If any driver collides 
with another, he must stop and help the 
other man in case his assistance is need- 
ed. If he does not help him, $25 or 
thirty days. Again the biblical injunc- 
tion, this time of the good Samaritan, is 
given the force of law. 

We believe in esthetics. We are very 
careful of the beauty of our streets. We 
have a tree commission, which will not 
let you whitewash your trees. You can’t 
put a nail or sign on a tree. You can’t 
hang your clothes on a fence or a tree 
to dry; you cannot post or paint any ad- 
vertisement on a curbstone,—but this 
particular prohibition does not apply to 
notices of religious meetings, and very 
properly. 

You are not allowed to put circulars 
under doors, unless you have the mayor’s 
permit to do so. Even in such a thing 
as the sale of corned beef, the esthetic 
spirit of the city council is seen. The 
trays in which the corned beef is sold 
must be 26 inches long, 16 inches wide, 6 
inches deep, and must be made of clean 
white wood. No other city in the world 
is so careful of its corned beef. 

You are not allowed to plant a tree 
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or to cut down a tree in the streets with- 
out the permission of the parking com- 
mission. 

We look after the dead as well as the 
living. Should anyone in the city hap- 
pen to die in the summer time, they must 
be buried within twenty-four hours after 
their death. In winter, they may be 
kept thirty-six hours. 

All children born in this city must 
have their births recorded within twenty- 
four hours, under the usual penalty of 
$25 or thirty days. 

Should a prominent citizen have a fu- 
neral, drivers must keep in line until 
they come within two blocks of the ceme- 
tery, and then they are permitted to race 
and see who gets there first, but they 
must not do this racing until they come 
within 200 yards of the cemetery. 

We look after our animals very care- 
fully. Pigeons are not allowed to fly at 
large and hogs must not be kept in the 
city limits. This refers, of course, to 
the 4-footed kind. Wild animals belong- 
ing to citizens must be kept under an 
armed guard both day and night. The 
mules and horses hitched to drays have 
the amount of the load fixed by law, and 
it means $25 or thirty days for any driver 
to exceed the amount fixed by law. Dogs 
and goats roaming the streets are im- 
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pounded, and after being impounded, a 
strange thing happens. The dogs are 
killed, but the goats are sold at public 
auction ; and, strange to say, at the pub- 
lic auction the ordinance says: “The 
city of New Orleans shall be permitted 
to bid at such sales.” I presume that 
the impounded goats bought by the city 
follow after the bread and are sent to the 
orphans. 

Thus you see in every walk of life, in 
every act of the citizen, in everything 
that we do or do not do, the city fathers 
have prescribed rules for our guidance. 

As I said in the beginning, the mayor 
of the city of New Orleans, with a 
Flynn’s Digest under his left arm and a 
policeman on his right arm, has our lives 
and liberties, at least to the extent of 
$25 or thirty days, entirely at his mercy. 

Go where you will, do what you may, 
you are either violating or obeying some 
city ordinance, and if I have in some 
slight measure warned you of the fear- 
ful risk you undertake in attempting to 
live, move, and have your being in New 
Orleans, my labor has not been in vain. 
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Knowledge of the Law 


There is, indeed, a rule of law, said to be essential to the existence of so- 


ciety, that all men must be taken to know the law, except, I might add, law- 


yers and judges, who seldom agree upon any proposition until they must.— 


James T. Brady in Case of Savannah Privateers. 











May Ratification by a State of an Amend- 
ment to the Federal Constitution be 
Repealed? 


BY WAYNE B. WHEELER 
of the Columbus (Ohio) Bar. 


RTICLE 5 of the Con- 
stitution of the Unit- 
ed States provides: 
“The Congress, when- 
ever two thirds of 
both houses shall 
deem it necessary, 
shall propose amend- 
ments to this Consti- 
tution, or, on the 
application of the 

legislatures of two thirds of the several 
states, shall call a convention for propos- 
ing amendments, which, in either case, 
shall be valid to all intents and purposes, 
as part of this constitution, when ratified 
by the legislatures of three fourths of the 
several states, or by conventions in three- 
fourths thereof, as the one or the other 
mode of ratification may be proposed by 
the Congress.” 

By the above provision the amendment 
to the Federal Constitution may be pro- 
posed by one of two methods: 

1. By Congress. 

2. By convention called by Congress 
for that purpose. 

Amendments proposed by _ either 
method must be ratified by three fourths 
of the states, and this may be done in 
either of two ways according as one or 
the other mode may be proposed by Con- 
gress; namely, (1) by legislatures of the 
state acting as representatives of the 
people; (2) by conventions held in each 
state for the purpose. 


Ratification Cannot Subsequently Be With- 
drawn. 





The wording of the national Constitu- 
tion is peculiar in this respect. It states 
that whenever the legislatures of three- 
fourths of the states, or conventions rati- 


fy the amendment, such action shall be 
valid to all intents and purposes, and 
such amendment shall become a part of 
the Constitution. 

By the wording of article 5 of the 
Constitution it will be noted that it does 
not say when one fourth of the states 
reject the amendment that it is lost, or 
whenever the state once rejects the 
amendment that it cannot thereafter rat- 
ify it. When the legislatures of three 
fourths of the states ratify the amend- 
ment, it becomes, for all intents and pur- 
poses, a part of the Constitution. This 
wording of the Constitution throws much 
light upon the procedure which has been 
adopted by our courts in construing it. 
For instance the legislatures of New Jer- 
sey and Ohio ratified the 14th Amend- 
ment, and subsequently passed a resolu- 
tion withdrawing such ratification. When 
the question came up to be determined 
whether the amendment had been adopt- 
ed by the requisite number of states, 
both New Jersey and Ohio were counted 
as having ratified the same, although this 
ratification had been previously with- 
drawn by each of the states. 

The joint resolution passed by the gen- 
eral assembly of Ohio in 1869 reads as 
follows: 

“Whereas, no amendment to the Con- 
stitution of the United States is valid 
until duly ratified by three fourths of 
the states composing the United States, 
and until such ratification is complete 
any state has a right to withdraw her 
assent to any proposed amendment; re- 
solved, by the general assembly of the 
state of Ohio that the above recited reso- 
lution be and the same is hereby rescind- 
ed and the ratification on behalf of the 
state of Ohio of the above recited and 
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proposed amendment to the Constitution 
of the United States is hereby withdrawn 
and refused.” 


The legislature of New Jersey in 
March, 1868, rescinded their ratification 
saying: “The proposed amendment not 
having yet received the assent of three 
fourths of the states, which is necessary 
to make it valid, the natural and consti- 
tutional right of this state to withdraw 
its assent is undeniable.” 


The legislature of New Jersey, in 
1868, ratified the 15th Amendment of 
the Constitution, and the next legislature 
revoked the ratification as follows: 
“Whereas, the proposed 15th Amend- 
ment has not been ratified by the legis- 
latures of three fourths of the several 
states, and has not become a part of the 
Constitution of the United States, there- 
fore, be it resolved that the above re- 
cited concurrent resolution be and here- 
by is repealed, rescinded, and annulled.” 
It was generally conceded even by these 
states which took this action that if three 
fourths of the states ratify the amend- 
ment, that no state could defeat the rati- 
fication by withdrawing thereafter. That 
question has been settled, and there 
seems to be no division of opinion upon 
it. 


Rescission before or after Ratification By 
Requisite Number of States. 


By an act of Congress passed in 1818 
the Secretary of State, on receiving of- 
ficial notice from the states that an 
amendment has been adopted by the 
requisite number of states, is required to 
cause the amendment to be published 
with his certificate that it had been fully 
ratified. The question then arose, when 
Seward was Secretary of State, what to 
do in announcing the ratification of the 
14th Amendment. In announcing the 
ratification he said : 


“Whereas, no law, expressly or by ex- 
clusive implication, authorizes the Sec- 
retary of State to determine and decide 
doubtful questions as to the authenticity 
of the organization of state legislatures, 
or as to the power of any state legisla- 
ture to recall a previous act of resolution 
of ratification of any amendment pro- 
posed to the Constitution, and 
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“Whereas, it appears from official 
documents on file in this department that 
the amendment to the Constitution of 
the United States, proposed as afore- 
said, has been ratified by the legislatures 
of the following states; . . and 

“Whereas, it further appears from 
documents on file in this department that 
the legislatures of the two states first 
above enumerated, to wit, Ohio and New 
Jersey, have since passed resolutions re- 
spectively withdrawing the consent of 
each of said states to the aforesaid 
amendment; and whereas it is deemed a 
matter of doubt and uncertainty whether 
such resolutions are not irregular, in- 
valid, and therefore ineffectual for with- 
drawing the consent of the said two 
states, or either of them, to the afore- 
said amendments. 

“Now, therefore, be it known that I, 
William H. Seward, Secretary of State 
of the United States, by virtue and in 
pursuance of the second section of the 
act of Congress, approved April 20, 
1818, hereinbefore cited, do hereby cer- 
tify that if the resolutions of the legis- 
latures of Ohio and New Jersey ratify- 
ing the aforesaid amendment are to be 
deemed as remaining of full force and 
effect, notwithstanding the subsequent 
resolutions of the legislatures of those 
states which purport to withdraw the 
consent of said states from such ratifi- 
cation, then the aforesaid amendment 
has been ratified in the manner herein- 
before mentioned, and so has become 
valid to all intents and purposes as a 
part of the Constitution of the United 
States.” 

This proclamation was issued in July, 
1868, and the -following day Congress 
passed a concurrent resolution that “the 
following states, including Ohio and New 
Jersey, having ratified the 14th article 
of Amendment to the Constitution of the 
United States; therefore be it resolved 
that said 14th article is hereby declared 
to be part of the Constitution of the 
United States, and it shall be duly pro- 
mulgated as such by the Secretary of 
State.” 

Following this resolution, Secretary 
Seward issued another proclamation, or- 
dering the amendment to be published in 
the newspapers in which he certified 
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“that the said amendment has become 
valid to all intents and purposes, and is 
a part of the Constitution of the United 
States.” 

The theory of Congress and our courts 
is that the Constitution requires adoption 
in toto and forever. James Madison, Jr., 
in reply to a communication from Alex- 
ander Hamilton said: 

“An adoption for a limited time would 
be as defective as an adoption of some 
of the articles only. In short, any con- 
dition whatever must vitiate the ratifica- 
tion. What the new Congress, by virtue 
of the power to admit new states, may 
be able and disposed to do in such case, 
I do not inquire, as I suppose that is not 
the material point at present. I have not 
a moment to add more than my fervent 
wishes for your success and happiness. 
The idea of reserving a right to with- 
draw was started at Richmond and con- 
sidered as a conditional ratification which 
was self-abandoned as worse than a re- 
jection.” 

This theory is further corroborated by 
the holding of the courts that when a 
state has once rejected the resolution 
passed by Congress or ratification, it may 
afterwards ratify the amendment. In the 
case of the 14th Amendment the states 
of North and South Carolina originally 
rejected the amendment and afterwards 
voted in favor of the adoption of the 
amendment. These two states were 
counted in making up the requisite num- 
ber of votes to constitute a ratification 
of the amendment. 

The principle involved in the case is 
similar to those cases where the right to 
vote and authorize the issuance of bonds 
is severed by statute, and where there is 
nothing in the act limiting the number of 
times the vote may be taken. In such 
cases it has been held that a negative 
vote does not prevent the submission of 
the question again, even though several 
votes have been taken with a negative re- 
sult. See Society for Savings v. New 
London, 29 Conn. 174. 

In the United States district court it 
was held: “One election does not ex- 
haust the power, unless the result is in 


favor of affirmative action.” Woodward 
v. Calhoun County, 2 Cent. L. J. 396, 
Fed. Cas. No. 18,002; Fletcher v. Peck, 
6 Cranch, 87, 3 L. ed. 162, Chief Justice 
Marshall said : 

“The principle is asserted, that one 
legislature is competent to repeal any act 
which a former legislature was compe- 
tent to pass; and that one legislature 
cannot abridge the powers of a succeed- 
ing legislature. The correctness of this 
principle, so far as respects general leg- 
islation, can never be controverted. But 
if an act be done under a law, a succeed- 
ing legislature cannot undo it. The past 
cannot be recalled by the most absolute 
power.” 

The underlying principle in this case 
is that where the result of the vote is 
negative, it is the same as though no ac- 
tion had been taken. If it is affirmative, 
it exhausts power under the right to 
vote, and is final. Thus, where a vote 
has once been taken with an affirmative 
result, the power under the act is ex- 
hausted, and the result cannot be re- 
scinded by a subsequent vote; but until 
an affirmative action is taken the power 
to have another vote is not exhausted. 

In the case of the amendments in ques- 
tion affirmative action was taken in each 
instance, and therefore the power to vote 
on the amendment was exhausted, and 
subsequent legislatures had no power to 
rescind the former acts. If this were not 
the law, an interminable conflict would 
arise every time an amendment is pro- 
posed. Those opposed to an amendment 
could unite their opposition, and get con- 
trol of legislatures, and rescind enough 
ratifications to prevent three fourths of 
the states from ever acting favorably 
upon an amendment by a given time. 
The framers of the Constitution acted 
more wisely than they knew in drafting 
article 5, so that ratification was final 
and rejection of ratification not final. 
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Legal Aspects of Prohibition 


BY HERBERT C. SHATTUCK, A.B, LL.B. 
Of the New York Bar. 


[Ed. Note.—This is the second and last instalment of Mr. Shattuck’s notable article, the first part 


of which appeared in the December number. ] 


HUS, we have in 
America a_ so-called 
business which is a 
direct or contribut- 
ing cause of a large 
percentage of crime, 
disease, insanity, pau- 
perism, disorder, and 
public expense; a 
business which is 
bringing misery and 
suffering into the lives of thou- 
sands, and all because a compara- 
tively small group of men _ desire 
to profit financially from such _busi- 
ness. What shall be done about it? 
What was done about slavery, and the 
lottery, and polygamy? What is the 
attitude of government toward all public 
evils? One thing is certain: the regula- 
tion or control or restriction of the busi- 
ness will not remove its evils, simply be- 
cause those evils are inherent in the 
business or in the liquor itself. Neither 
the moral character of the men engaged 
in the business, nor the amount of money 
they pay for the privilege, has any effect 
upon the results; nor do a few places 
of business more or less have any appre- 
ciable effect. If the business is right, it 
hardly seems justifiable to lay upon it 
the heavy tax it bears. But if, as we 
have tried briefly to point out, the busi- 
ness is wrong, its results evil, and its 
whole influence pernicious, then we sub- 
mit that the government should prohibit 
the business altogether. 

Right here let it be made clear that 
the prohibitionist does not claim that his 
policy will prove a panacea; nor that it 
will entirely remove crime, pauperism, 
and all the other evils alluded to. Cer- 
tainly there are other causes for these 
than the liquor traffic. But there is good 





reason to believe that prohibition would 
appreciably reduce them. Besides, in 
view of the present nation-wide cam- 
paign for pure food, public safety, and 
sanitation, and against disease and cor- 
ruption generally, it would seem that the 
appropriate attitude of government 
toward such a business as the liquor 
traffic should be one of absolute hostility, 
rather than one of regulation and taxa- 
tion. It is hardly conceivable that the 
liquor business would be tolerated at 
all were it not for the revenue the busi- 
ness is supposed to pay. Twice only, 
before 1862, did our nation attempt to 
raise a revenue from the liquor traffic. 
The first measure was passed in 1794 
and was soon repealed; the next was 
passed in 1813 and was repealed in 1818. 
From then until 1862 no revenue was 
raised for the Federal government from 
intoxicating liquors. And the present 
internal revenue act is a war measure. 
It was passed only as such, and was 
signed under protest by President Lin- 
coln upon the promise of its sponsors 
that it should be repealed as soon as the 
War closed. That promise has never 
been fulfilled. 

And the pretense that the liquor traf- 
fic is a revenue raiser is in itself a 
chimera. According to careful compu- 
tation from government figures, the total 
revenue from the liquor traffic in 1912, 
to Federal government, states, and sub- 
divisions, was just under $320,000,000; 
but the total liquor bill of the people 
was over $2,336,000,000,% thus showing 
that for every dollar it pays to the peo- 
ple, the liquor business takes seven dol- 
lars from them. Besides, the revenue 
from the liquor traffic is shown to be 


86 The Vindicator, Franklin, Pa., Mareh 14, 
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only 13.8% of the total revenue of the 
country; and the public expense charge- 
able to the liquor traffic in states and 
subdivisions is shown to more than equal 
the liquor revenue paid them.” 

This proposition to prohibit the busi- 
ness altogether, is of course met with 
the old cry of “personal liberty ;” but 
personal liberty is not to be confounded 
with a license to do what one pleases. 
No man has a right to make such a use 
of his liberty as to commit an injury to 
the rights of others. Liberty, then, is a 
legal and refined idea, the offspring of 
high civilization which the savage never 
understood and never can understand. 

The state must necessarily be invested 
with power to enact such measures as 
are adapted to secure its own authority 
and peace, and preserve its constituent 


members in safety, health, and morality. 


The nature and authority of the police 
power are best described by the maxim, 
salus populi suprema lex, and its appli- 
cation rests upon the principle, sic utere 
tuo ut alienum non ledas.® The prime 
objects for which the police power of the 
state may be exercised are the preserva- 
tion of public safety, public morality, 
and public health. All these objects are 
combined in the case of the regulation 
of the manufacture and sale of intoxi- 
cating liquors, and, accordingly, it has 
never been doubted that such regulation 
is a proper subject for the exercise of 
the police power.” 

Because of the evils which attend the 
business of liquor selling and the well- 
recognized danger it involves, the exer- 
cise of the police power with respect to 
it becomes necessary. That very neces- 
sity distinguishes this particular business 
from others.“ The evils flowing from 
the liquor traffic, and the public welfare, 
demand a legislative remedy if one can 
be found. The duty of the legislature 
to provide one cannot be evaded.™ 


87 The Vindicator, May 16, 1913. 

381 Tiedeman, State & Federal Control of 
Persons and Property, § 26. 

89 Black, Intoxicating Liquors, § 24. 

40 Black, Const. Law, § 154. 
; 41 Gambill v. Endrich Bros. 143 Ala. 506, 39 
So. 

42 Trageser v. Gray, 73 Md. 250, 25 Am. St. 
Rep. 587, 20 Atl. 905, 9 L.R.A. 780. 


The practice of submitting enactments 
on vexed questions like liquor license to 
the popular vote takes from the legisla- 
ture in some degree its representative 
capacity, and renders it a mere proposer 
of laws for the consideration and final 
action of the people. This is an evil. 
The state should not be a coterie of small 
independencies, like so many counties 
palantine. It was intended to be and 
should be a unity governed throughout 
its borders on all subjects of common 
interest by the same laws, general and 
uniform in their operation. The honor 
and responsibility of passing such gen- 
eral laws should devolve on the legisla- 
ture; ** and the more unlimited the pro- 
hibition is, the more effective it is likely 
to be.* 


No Natural Right in Any Citizen to Sell 
Liquor. 


There is no natural, inherent, or in- 
alienable right in any citizen to sell in- 
toxicating liquors.*® The right to sell 
intoxicating liquors is not one of the 
privileges and immunities of citizens of 
the United States within the meaning of 
the 14th Amendment.* 


43 Maize v. State, 4 Ind. 342. 


44 State v. Fitzpatrick, 16 R. I. 54, 1 Inters. 
Com. Rep. 713, 11 Atl. 767. 

45 Schwartz v. People, 46 Colo. 239, 104 Pac. 
92; Harrison v. People, 222 Ill. 150, 78 N. E. 
54; State v. Gerhardt, 145 Ind. 439, 44 N. E. 
469, 33 L.R.A. 313; Jordan v. Evansville, 163 
Ind. 512,72 N. E. 544, 2 Ann. Cas. 96, 67 L.R.A. 
613; Gordon v. Corning, 174 Ind. 337, 92 N. E. 
59; Atkinson v. Disher, — Ind. —, 98 N. E. 
807 ; State ex rel. Ferguson v. Morgan County, 
— Ind. —, 101 N. E. 813; Sherlock v. Stuart, 
96 Mich. 193, 55 N. W. 845, 21 L.R.A. 580; 
State v. Parker Distillery Co. 236 Mo. 219, 139 
S. W. 453; State v. Corron, 73 N. H. 434, 62 
Atl. 1044, 6 Ann. Cas. 486; State ex rel. George 
v. Aiken, 42 S. C. 222, 20 S. E. 221, 26 L.R.A. 
345; Crowley v. Christensen, 137 U. S. 86, 34 
L. ed. 620, 11 Sup. Ct. Rep. 13. 


46 Rartemeyer v. Iowa, 18 Wall. 129, 21 L. 
ed. 929; Crowley v. Christensen, 137 U. S. 86, 
34 L. ed. 620, 11 Sup. Ct. Rep. 13; Giozza v. 
Tiernan, 148 U. S. 657, 37 L. ed. 599, 13 Sup. 
Ct. Rep. 721; State ex rel. Gibson v. Richard- 
son, 48 Or. 309, 85 Pac. 225, 8 L.R.A.(N.S.) 
362; State v. Baker, 50 Or. 381, 92 Pac. 1076, 
13 L.R.A.(N.S.) 1040; Hall v. Dunn, 52 Or. 
475, 97 Pac. 811, 25 L.R.A.(N.S.) 193; Web- 
ster v. State, 110 Tenn. 491, 82 S. W. 179; 
Mulligan v. United States, 56 C. C. A. 50, 120 
Fed. 98. 
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Legal Aspects of Prohibition 


License Gives No Vested Right to Sell. 


No one can have a vested right or an 
unqualified, irrevocable privilege in a 
traffic so harmful as the liquor traffic. 
A license to engage in the liquor traffic 
is not a contract or grant, but a mere 
permit, and the applicant who receives 
it does so with the knowledge that it is 
at all times within the control of the 
legislature.“ The fact that when liquor 
manufacturing establishments are pur- 
chased or erected, the laws of the state 
do not forbid the manufacture of intoxi- 
cating liquors, gives no assurance from 
the state that its legislation upon that 
subject will remain unchanged, nor does 
it place any obligation upon the state in 
that regard.*® 

Accordingly, a license to sell liquors is 
not a contract with the state, but a mere 
permit, subject to be modified or an- 
nulled at the pleasure of the legislature. 
Nor do prohibition laws impair any obli- 
gation of contract with respect to the 
charter of a company already organized 
to manufacture intoxicating liquors.™ 
Such a prohibjtory law does not take or 
damage the property of the liquor dealer 
for public use, but only prevents him 
from damaging the public for his own 
use. This is his real grievance, and 
for this he has no remedy. ‘Where busi- 
ness and law conflict, it is the busi- 
ness that must give way, not the law. 


47 Ex parte Woodward, — Ala. —, 61 So. 
295; Gillesby v. Canyon County, 17 Idaho, 586, 
107 Pac. 71. ‘ 

48 State v. Gerhardt, 145 Ind. 439, 44 N. E. 
469, 33 L.R.A. 313. 

49 Mugler v. Kansas, 123 U. S. 623, 31 L. 
ed. 205, 8 Sup. Ct. Rep. 273. 

50 Brown v. State, 82 Ga. 224, 7 S. E. 915; 
Sprayberry v. Atlanta, 87 Ga. 120, 13 S. E. 
197; Plumb v. Christie, 103 Ga. 686, 30 S. E. 
759, 42 L.R.A. 181; State v. Harrison, 162 Ind. 
542, 70 N. E. 877; Fell v. State, 42 Md. 71, 
20 Am. Rep. 83; Reithmiller v. People, 44 
Mich. 280, 6 N. W. 667; Pleuler v. State, 11 
Neb. 547, 10 N. W. 481; Martin v. State, 23 
Neb. 371, 36 N. W. 554; Re Buck, 185 Pa. 57, 
64 Am. St. Rep. 616, 39 Atl. 821; Hernandez 
v. State, — Tex. Civ. App. —, 135 S. W. 170. 

51 Boston Beer Co. v. Massachusetts, 97 U. 
S. 25, 24 L. ed. 989; Kaufman v. Dostal, 73 
Iowa, 691, 36 N. W. 643; Drake v. Kaiser, 73 
Iowa, 703, 36 N. W. 652; Dickinson v. Heeb 
Brew. Co. 73 Towa, 705, 36 N. W. 651; Drake 
vy. Jordan, 73 Iowa, 707, 36 N. W. 653; Com. 
v. Brennan, 103 Mass. 70; Com. v. Certain 
Intoxicating Liquors, 115 Mass. 153. 
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The desire of the liquor dealers for gain 
must yield to the valid exercise of the 


police power for the public welfare and 
safety.53 


Prohibition Laws Constitutional. 


The right of the states to prohibit 
absolutely the manufacture and sale of 
intoxicating liquor within their borders, 
and the constitutionality of such prohibi- 
tory laws, is forever settled in the 
United States. The question first arose 
in the United States Supreme Court in 
1847 in the so-called License Cases,®4 
where the constitutionality of certain 
very restrictive laws of Massachusetts, 
Rhode Island, and New Hampshire was 
unanimously sustained; each justice 
writing a separate opinion, and Mr. Jus- 
tice Grier remarking that if a loss of 
revenue should accrue to the United 
States from a diminished consumption of 
liquors, she would be the gainer a thou- 
sandfold in the health, wealth, and hap- 
piness of her people. 


Following this decision, absolute pro- 
hibitory laws have many times since been 
declared constitutional by the same 
court.55 


Of the states of the Union, 23 have at 
some time had prohibitory laws; 9 are 
now under such laws: Georgia, Kansas, 
Maine, Mississippi, North Carolina, 
North Dakota, Oklahoma, Tennessee, 
and West Virginia (to go into effect 
July 1, 1914) ; and in all of these states, 


52 Menken v. Atlanta, 78 Ga. 668, 2 S. E. 559. 


53 Cureton v. State, 135 Ga. 660, 70 S. E. 
332, — L.R.A.(N.S.) —. 

545 How. 504, 12 L. ed. 256. 

55 Bartemeyer v. Iowa, 18 Wall. 129, 21 L. 
ed. 929; Boston Beer Co. v. Massachusetts, 97 
U. S. 25, 24 L. ed. 989; Foster v. Kansas, 112 
U. S. 205, 28 L. ed. 630, 5 Sup. Ct. Rep. 8, 97; 
Mugler v. Kansas, 123 U. S. 623, 31 L. ed. 
205, 8 Sup. Ct. Rep. 273; Kidd v. Pearson, 128 
U. S. 1, 32 L. ed. 346, 2 Inters. Com. Rep. 232, 
9 Sup. Ct. Rep. 6; Durein v. Kansas, 208 U. S. 
613, 52 L. ed. 645, 28 Sup. Ct. Rep. 567; Ex 
parte Webb, 225 U. S. 663, 56 L. ed. 1248, 32 
Sup. Ct. Rep. 769, recognizing the constitu- 
tional provision for prohibition in Oklahoma ; 
Purity Extract & Tonic Co. v. Lynch, 226 U. 
S. 192, 57 L. ed. 184, 33 Sup. Ct. Rep. 44. 
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so far as the question has been passed 
upon, the laws have been upheld as con- 
stitutional.5¢ 

Of the other states, 14 have had pro- 
hibitory laws, but have repealed or nulli- 
fied them, or the laws have been declared 
unconstitutional: Alabama, Connecticut, 
Delaware, Illinois, Indiana, lowa, Massa- 
chusetts, Michigan, Nebraska, New 
Hampshire, New York, Rhode Island, 
South Dakota, and Vermont. In those 
states, with two exceptions explained 
below, the laws, so far as they were 
passed upon, were also upheld by the 
courts as constitutional.5” 

And the constitutional right of the 
state to prohibit the liquor traffic has 
many times been affirmed by the courts 
of states which were not prohibition 
states. No state court could be ex- 
pected to do otherwise, in view of the 
oft-repeated decision on this point by 
the Supreme Court of the United States, 
as set out above. 

The one decision in which the con- 
stitutionality of a prohibitory law was 


56 Whitley v. State, 134 Ga. 758, 68 S. E. 
716; Cureton v. State, 135 Ga. 660, 70 S. E. 
332, — L.R.A.(N.S.) —; Constitutional Pro- 
hibitory Amendment, 24 Kan. 700; State v. 
Durein, 70 Kan. 1, 78 Pac. 152, 15 L.R.A. 
(N.S.) 908, opinion on rehearing 70 Kan. 13, 
80 Pac. 987, affirmed in 208 U. S. 613, 52 L. ed. 
645, 28 Sup. Ct. Rep. 567; State v. Frederick- 
son, 101 Me. 37, 115 Am. St. Rep. 295, 63 Atl. 
535, 8 Ann. Cas. 48, 6 L.R.A.(N.S.) 186; 
Edwards v. Gulfport, 95 Miss. 148, 49 So. 620; 
Kelly v. Conner, 122 Tenn. 339, 123 S. W. 622, 
25 L.R.A.(N.S.) 201. 


57 State ex rel. Woodward v. Skeggs, 154 
Ala. 249, 46 So. 268; State v. Wheeler, 25 
Conn. 290; State v. Allmond, 2 Houst. (Del.) 
612; Jones v. People, 14 Ill. 196; Santo v. 
State, 2 Iowa, 165, 63 Am. Dec. 487; Com. v. 
Kendall, 12 Cush. 414; People v. Hawley, 3 
Mich. 330; People v. Gallagher, 4 Mich. 244; 
State v. Paul, 5 R. I. 185; State v. Keeran, 
5 R. I. 497; Lincoln v. Smith, 27 Vt. 328. 

58 Wall v. Allen, 244 Ill. 456, 91 N. E. 678, 
18 Ann. Cas. 175; Austin v. State, 10 Mo. 591; 
State v. Bixman, 162 Mo. 1, 62 S. W. 828; 
State v. Finney, 178 Mo. 385, 77 S. W. 992; 
State ex rel. Sandford v. Common Pleas Ct. 
36 N. J. L. 72, 13 Am. Rep. 422; Meehan v. 
Board of Excise Comrs. 73 N. J. L. 382, 64 
Atl. 689: Wallace v. Reno, 27 Nev. 71, 103 
Am. St. Rep. 747, 73 Pac. 528, 63 L.R.A. 337; 
People v. Quant, 2 Park. Crim. Rep. 410; 
Metropolitan Bd. of Excise v. Barrie, 34 N. 
Y. 657; Re Clement, 54 Misc. 352, 105 N. Y. 
Supp. 1054; Re Nyce, 139 N. Y. Supp. 204; 
Ex parte Bell, 24 Tex. App. 428, 6 S. W. 197. 


squarely denied ® has since been ignored 
by the court which rendered it. 

In Wynehamer v. People, 13 N. Y. 
378, the prohibitory law was declared 
unconstitutional, not upon general 
grounds, but because, by its peculiar 
wording, it applied to liquors already on 
hand, but the court expressly states that 
otherwise it would be constitutional. 

Thus, we have the unanimous author- 
ity of all the courts of the nation in 
support of prohibitory laws. 


Results of Prohibition. 


In considering the results of prohibi- 
tion, a word of caution may not be amiss. 
As will be seen, much good has come 
from prohibitory laws wherever they 
have been enforced, and such laws have 
never been repealed where they were 
well enforced. And it has been well said 
that the controlling factor in the suc- 
cessful administration of law is not so 
much public opinion as it is a united 
constituency for the administrator. It 
must be remembered that often the ad- 
ministration of prohibitory laws has 
been put into the hands of officials not 
friendly to them, and practically never in 
any large area has it been intrusted to 
a party committed to the policy of the 
law. Besides, the free transportation 
of liquor from state to state has been 
a most serious hindrance to the enforce- 
ment of such laws. 

And yet the prohibition states, without 
exception, show large benefits coming 
from the law. In Georgia, after only a 
year of prohibition, great benefits were 
experienced by the people at large. The 
police courts of the larger cities prac- 
tically went out of business; and the un- 
speakable crime against women will 
doubtless disappear when the brain of 
the docile African is no longer infuriated 
and rendered careless of consequences 
by drink. In Mississippi the law works 
well; crime has been greatly reduced.® 











59 Beebe v. State, 6 Ind. 501, 63 Am. Dec. 
391 (same decision in Herman v. State, 8 Ind. 


345). 
Freund, Pol. Power, § 213. 
61 The Vindicator, October 31, 1913. 
62 District Judge Speer’s Charge to Grand 
Jury, 162 Fed. 736. 
Personal letter from Governor Earl Brew- 
er, October 15, 1913. 
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In North Carolina the law has decreased 
drunkenness and crime; the good effects 
may be seen in all sections of the state.™ 
Prohibition in North Dakota has been a 
success; there are absolutely no open sa- 
loons in the state and comparatively few 
blind pigs. In Oklahoma there is a 
strict enforcement of the law in 99% 
of the rural districts and small towns; 
bootlegging is mostly broken up in the 
larger cities except where the police de- 
partment is not in sympathy with the 
law, or where the sheriff or county at- 
torney or both, have been men of loose 
habits, easily influenced by the vicious 
elements. 

Ex-Governor Glenn, of North Caro- 
lina, once said: “In Maine, if I wished 
to find a place where one might get a 
drink, I was compelled to get a guide 
for the purpose. In New York, it takes 
a guardian to keep a man from getting 
a drink even when he does not want 
one.” And President Samuel Dickie, 
after repeated and thorough personal in- 
vestigation of conditions in Maine, writes 
in the Ladies’ Home Journal, Feb. 1, 
1911, under the title “Where Prohibition 
Has Succeeded,” that the saloon as 
known in Boston, New York and Phila- 
delphia is not to be found in Maine. 
Cultivate a loafer on the street corner, 
get chummy with a porter in a cheap 
hotel, make yourself solid with an ill- 
favored hack driver, and for a consid- 
eration you may be conducted down into 
a cellar, through a foul-smelling lava- 
tory, into a “joint,” all of whose stock 
in trade could easily be packed into a 
couple of suit cases. But the open saloon 
and the open sale of drink, as carried on 
in license states, are unknown in Maine. 

Perhaps Kansas shows the most def- 
inite results, since it is one of the oldest 
prohibition states (1880), and since its 
law is the strictest, and especially since 
that law has recently been comparatively 
well enforced. Of the 105 counties in 
the state, 87 have no insane, 54 no feeble- 
minded, 96 no inebriates, 65 no prisoners 


64 Personal letter from Governor Locke 
Craig, October 15, 1913. 
85 Personal letter from Governor L. B. 


Hanna, October 16, 1913. 


66 Personal letter from U. M. Baughman, 
Broker, Oklahoma City. 
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serving sentences, 38 county poor farms 
have no inmates, 53 county jails are 
empty. Kansas is the richest state in 
the Union per capita; the death rate has 
dropped from 17 to 7$ per one thousand. 
Of the 700 newspapers and magazines in 
Kansas, less than a dozen carry whisky 
advertisements. Illiteracy has dropped 
to less than 2%. Thousands of men and 
women with homes of their own have 
never seen a saloon. Pay checks that 
used to go to the saloon now go to bank 
accounts. The liquor seller who is chased 
around by the officers of the law and is 
dodging about in cellars and back alleys 
has no political influence.” 


Present Status. 


With regard to the increase in pro- 
hibition territory in recent years, there 
is considerable ground for encourage- 
ment. Aside from the 9 prohibition 
states mentioned above, there are 10 
others where more than 90% of the area 
is dry, viz., Alabama, Arkansas, Colo- 
rado, Florida, Kentucky, New Hamp- 
shire, New Mexico, Utah, Vermont, and 
Wyoming; and there is not one state 
entirely wet, New Jersey coming nearest 
to that condition with but *% of 1% 
of its territory dry. A computation 
based on these facts shows that 72% of 
the total area of the country is dry terri- 
tory,® and it is estimated that about one 
half the total population resides in that 
territory. 

On the other hand, a study of the per 
capita consumption of intoxicating li- 
quors is not very encouraging. In 1850, 
it was 4.08 gallons; in 1860, 6.43; in 
1870, 7.70; in 1880, 10.08; in 1890, 
15.53; in 1900, 17.76; in 1910, 21.86. 
The “high mark” of 1907 was 22.79 gal- 
lons which was reached again in 1911; 
in 1912 it was 21.98, and according to 
the preliminary figures given out by the 
Federal government the per capita con- 
sumption for the fiscal year ending June 
30, 1913, was 22.66 gallons. There are 
in the United States somewhat more than 


67 From an address by John S. Dawson, 


Attorney General of Kansas, in Chicago, April 
2, 1912. 


68 F. P. Stockbridge, in World’s Work, Oc- 
tober, 1913. 


69 See The Vindicator, August 29, 1913. 
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233,000 retail liquor and retail malt 
liquor dealers, approximately one to 
every 400 of our population. 

It is difficult to explain the apparent 
inconsistency between this growth of 
dry territory and the accompanying in- 
crease in the consumption of drink. But 
the explanation probably lies in the fact 
that, as already suggested, many times a 
prohibitory law is very poorly enforced, 
or not at all; in the failure of the Fed- 
eral government (at least until the pas- 
sage of the recent Webb-Kenyon act) 
to protect dry territory from the ship- 
ment of liquors from wet states; and in 
the general weakness of the local option 
system so generally in force, under which 
there is a constant vacillation from wet 
to dry and vice versa. 

Moreover, the lack of uniformity in 
the liquor laws of the various states is 
most striking, and the charge that the 
liquor legislation of the United States as 
a whole invites bewilderment rather than 
admiration is only too true.” Practical- 
ly every possible form of regulation and 
restriction has been tried in disjoined 
local units, with the quite natural result 
that the thoroughly organized “trade” 
has found a way around such makeshifts 
and has gone blithely on its way. But 
this demoralized condition does not in 
the least militate against the possible 
effective and uniform enforcement of 
state wide prohibitory laws, provided the 
Federal government will do its part in 
prohibiting the importation of liquors 
and their transportation from state to 
state; and provided, further, that the 
enforcement of such laws could be placed 
in the hands of officials who will not be 


70“The Status of Liquor License Legisla- 
tion,” John Koren, National Municipal Re- 
view, October, 1913. 





punished by their party leaders for en- 
forcing the same. A majority of the 
people of the nation are clearly in favor 
of prohibition; the supreme need is for 
the administration of government in 
such a way as truly to represent thar 
majority. 


Conclusion. 


In conclusion, the following proposi- 
tions are submitted: 

1. That, owing to the essential differ- 
ence in character between intoxicating 
liquor and other articles of commerce, 
owing to its inherent danger to the in- 
dividual and to society, traffic in such 
liquor for beverage purposes should not 
be treated merely as a business to be 
regulated and perpetuated. 

2. That, in view of the close, direct 
connection between the liquor traffic and 
crime, disorder, insanity, pauperism, de- 
generacy, disease, and misery, the police 
power should at once be exercised to 
prohibit such traffic. 

3. That, in view of the fact that the 
evil effects of the liquor traffic are not 
confined to the locality where such traffic 
is carried on, but permeate the entire 
social structure, local option by units 
smaller than the state is totally inade- 
quate to solve the problem, but decisive, 
effective action is demanded on the part 
of state and nation. 

4. That, in order to give prohibition 
its full effectiveness, the demand is not 
only for prohibitory laws, but also for 
an honest administration of those laws 
at the hands of officials whose constitu- 
ency stand unitedly for such a policy. 


XH C. SKLotaex 
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Editorial Comment 


A man he was to all the country dear, 
And passing rich with forty pounds a year—Goldsmith. 





THE LAWYERS 5 MAGAZINE 
Vol. 20 JANUARY No. 8 


Established 1894. 


@ Editor, Asa W. Russell; Business Mana- 
ger, Benjamin R. Briggs; Advertising Man- 
ager, Grove B. Brewer. 


@ Office and plant: Aqueduct Building, 


Rochester, New York. 


@ TERMS:—Subscription price $1.50 a 
year, 15 cents a copy. Advertising rates on 
application. Forms close 10th of Month pre- 
ceding date of issue. 


G EDITORIAL POLICY :—It is the pur- 
pose of CASE AND COMMENT to voice 
the highest legal and ethical conceptions 
of the times; to act as a vehicle for the dis- 
semination and interchange of the best thought 
of the members of the legal profession; to be 
both helpful and entertaining,—serving the 
attorney both in his work and in his hours of 
relaxation. 


@ Published monthly, by The Lawyers 
Co-operative Publishing Company. — 
W. B. Hale; Vice-President, J. B. Bryan: 
Secretary, B. A. Rich; Treasurer, We Fee 
Briggs. 


Liability for Salary of Pastor 


TT HE rules governing the liability for 

the salary of a pastor are those gov- 
erning in contracts generally. An ex- 
press contract for the payment of salary 
will be enforced according to its terms, 
and an implied one according to the in- 
tention of the parties as derived from 
the facts of the case. 

With reference to the nature of minis- 
terial services, the court in Landers v. 
Frank St. M. E. Church, 97 N. Y. 119, 
says: “It is apparent that the minister 
who renders service, does so, not upon 


an agreed salary, but upon an allowance 
for the support of himself and family, 
to be raised by voluntary and not en- 
forced contributions, and those coming 
not wholly and perhaps not at all from 
the society or church to which he is ap- 
pointed. Neither the Discipline of the 
church nor its principles recognize any 
contract relation between the minister and 
the society. . From the fact, there- 
fore, that service is rendered and serv- 
ice received, no implication can arise of 
any promise of compensation.” 

It was formerly a custom for the towns 
to employ a minister for those living 
within its borders, and provide for the 
salary by taxation. Those who were not 
of the faith of the minister thus employed 
might by a certain procedure be relieved 
from assisting in the support of such min- 
ister. Notwithstanding the members of 
several unincorporated religious societies 
were thus exempted from contributing to 
the support of the minister, the town 
which had regularly settled the minister 
was liable for his salary. Cochran v. 
Cambden, 15 Mass. 296. There must be 
an employment of the minister, however, 
to authorize a recovery. Thus it was 
held in an early Massachusetts case that 
the mere fact that an itinerant Methodist 
preacher occasionally preached in a par- 
ish did not entitle him to maintain an 
action for money which had been paid 
under the tax assessment for the sup- 
port of the gospel in that parish. Wash- 
burn v. Fourth Parish of West Spring- 
field, 1 Mass. 32. Nor can a person who 
has contracted to officiate to two socie- 
ties in two several towns maintain an ac- 
tion for the taxes paid by his hearers for 
support of public worship since the Con- 
stitution provides for the support of a 
public religious feacher in each parish by 
taxation. Kendall v. Kingston, 5 Mass. 
524. 

The salary of ministers is frequently 
provided for by subscriptions from the 
various members of the congregation. 
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Such a subscription contract is enforce- 
able. Somers v. Miner, 9 Conn. 465, and 
although the agreement is to pay while 
the minister is the regularly appointed 
and acting minister, and he is deposed by 
an inferior tribunal of the church, yet 
if he is reinstated on appeal to a higher 
tribunal, the subscription contract is bind- 
ing. Dieffendorf v. Reformed Calvinist 
Church, 20 Johns. 12. But on a subscrip- 
tion contract in which the various mem- 
bers of a church promise to pay the 
amount set opposite their names, each 
one is not liable for the full aggregate 
amount of the subscriptions. Riddle v. 
Stevens, 2 Serg. & R. 537. 

In one instance the salary of the min- 
ister varied according to the necessities 
of life, increasing when the necessities 
rose in price and decreasing when they 
fell. The valuation fixed by a commit- 
tee in this case was held binding upon 
the minister in the absence of a showing 
that the committee had acted unfairly, 
partially, or corruptly. Burr v. First Par- 
ish in Sandwich, 9 Mass. 277. 

Where the contract is that the minister 
shall give his services for the amount of 
the subscriptions that have been made for 
his support and that the church shall col- 
lect the same, the church may be held 
liable for whatever amount it might have 
collected. Myers v. Baptist Society in 
Jamaica, 38 Vt. 614. And so where the 
trustees neglect to apply the revenue of 
the church to the payment of the minis- 
ter’s salary, he may recover it by action 
against the corporation. Ebaugh v. Ger- 
man Reformed Church, 3 E. D. Smith 
60. 

A priest of the Roman Catholic church 
cannot recover his salary of the bishop 
in the absence of an express contract, 
Baxter v. McDonnell, 155 N. Y. 83, 40 
L.R.A. 670, especially not when he has 
not been engaged in performing the 
priestly functions and relies merely on 
the duty of the church to support him. 
Tuigg v. Sheehan, 101 Pa. 363, 47 Am. 
Rep. 727. Nor can he recover of the 
bishop even though in the course of ad- 
ministration, the bishop assigns him to 
his duties and gives him certain rules and 
instructions where it is manifestly under- 
stood on both sides that the bishop is not 
to be responsible in law for the salary. 
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Rose v. Vertin, 46 Mich. 457, 41 Am. 
Rep. 174. The court in the last-mentioned 
case says with reference to the appoint- 
ment of the priest by the bishop: “The 
bishop was the priest’s superior and ac- 
cording to the established order of things, 
in the economy of church government 
regulating the degrees of subordination 
and the methods of administration, it was 
the province of the bishop to designate 
the place for the priest to exercise his 
functions, and prescribe under certain 
limitations the rules and precepts for his 
guidance and control.” Ibid. 

Where the amount of the salary is de- 
termined by contract that amount may 
be recovered from the society, Jones v. 
Congregation of Mount Zion, 30 La. Ann. 
711, until the dissolution of the pastoral 
relation in the manner provided by the 
canons of the church. Bird v. St. Mark’s 
Church, 62 Iowa 567. And this liability 
can not be discharged by a society, under 
an indeterminate contract with its min- 
ister, by simply passing a resolution that 
his services are no longer required; 
Avery v. Tyringham, 3 Mass. 182, 3 Am. 
Dec. 105; nor can a society, which has 
placed it in the power of a mutual eccle- 
siastical body to say when the contract 
shall be dissolved, terminate the pastoral 
relation at its will. Peckham v. North 
Parish in Haverhill, 16 Pick. 274. 

The fact that the minister has not per- 
formed his offices in the church for a 
part of the time will not prevent a re- 
covery of his salary for that time where 
he was ready to perform his duties but 
was prevented from doing so by the of- 
ficial members of the church. Whitney 
v. First Eccl. Soc. in Brooklyn, 5 Conn. 
405. And this recovery may be had as 
long as the pastoral relation continues. 
Sheldon v. Congregational Parish in Eas- 
ton, 24 Pick. 281. 

But if the minister is suspended by 
the proper authority, and his relation to 
the church is finally dissolved, he cannot 
recover for his salary during the time of 
his suspension. Reformed Protestant 
Dutch Church v. Bradford, 8 Cow. 457. 
Thus a rector of an Episcopal church 
whose relation to his congregation had 
been dissolved by recommendation of a 
committee appointed by the bishop ac- 
cording to the custom of the church, 
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was held entitled to recover only the 
amount of salary recommended by the 
committee until the time when his rela- 
tion was to cease. Perry v. Wheeler, 12 
Bush. 544. 

In an early Massachusetts case the 
court said with reference to the length 
of time an indeterminate contract of em- 
ployment of a minister continues: “I 
cannot, therefore, entertain a doubt that 
the contract made between a minister and 
his people in terms like the one before 
us, continues for the life of the minis- 
ter. Whether it may not be dissolved by 
neglect of duty, immoral conduct, or fla- 
grant unsuitableness of character, need 
not now be decided as nothing of this sort 
is alleged against the present plaintiff.” 
Avery v. Tyringham, supra. An early 
Connecticut case is to the same effect. 
The court here says: “The settlement of 
a minister has ever been understood to be 
for life, unless determined sooner, by 
sufficient cause, and established before a 
proper tribunal.’”’ Whitney v. First Eccl. 
Soc. in Brooklyn, supra. 

In order to bind the society for the 
services of the minister, there must be 
a contract, either express or implied. The 
mere fact that a congregation is permitted 
to use the church and to select the min- 
ister will not render liable for the serv- 
ices, the religious society that owns the 
church. Downs v. Bowdoin Square Bap- 
tist Soc. 149 Mass. 135. Unless the trus- 
tees have contracted as such, either ex- 
pressly or impliedly, no action can be 
maintained against the society as such for 
the salary. Miller v. Baptist Church & 
Congregation, 16 N. J. L. 254. And the 
mere fact that the trustees as individuals 
sign a subscription paper for the rais- 
ing of the pastor’s salary does not make 
their action official so as to bind the so- 
ciety. Landers v. Frank Street M. E. 
Church, 114 N. Y. 626. 

But a minister who enters into a con- 
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tract with a vestry for services to the 
church may maintain an action against 
the church for his salary, although the 
vestry was illegally elected if he did not 
know of the illegality, but if he did know 
of it he can not recover. St. Lukes 
Church v. Matthews, 4 Desauss Eq. 578, 
6 Am. Dec. 619. 

Where there is no incorporation of the 
society and a call is given to a minister 
who performs services as pastor in re- 
sponse thereto, those who sign the call 
are responsible for the salary. Thomp- 
son v. Garrison, 22 Kan. 765. But where 
the church afterwards becomes incorpo- 
rated and the services are continued and 
accepted and the contract assumed by it 
under seal, those deacons and elders who 
contracted with the minister before the 
incorporation are not liable for arrears 
of salary. Van Vlieden v. Welles, 6 
Johns 85. 

A personal liability may be incurred 
for a minister’s salary. Thus where a 
rector gave a person a title to the bishop 
and thereby appointed him curate of the 
church, promising to allow him a salary 
and continue him in office until other- 
wise provided of some ecclesiastical pre- 
ferment unless lawfully removed for 
fault, the rector was held to have no right 
to remove him without cause and to be 
liable for his salary in case it is allowed 
to fall in arrears. Martyn v. Hind, 2 
Cowp. 437, 1 Dougl. 142. So it has been 
held that members of an unincorporated 
religious society, who through their trus- 
tees and priest who had power to incur 
debts, stated an account with an ex-priest 
of the amount due him for salary and 
advances, may be held individually liable 
upon the indebtedness. Sheehy v. Blake, 
72 Wis. 411, affirmed 77 Wis. 401, 9 
L.R.A. 564. Other references have been 
made above to individual liability in the 
absence of incorporation. 

WILLIS A. ESTRICH. 
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The Spirit and Purpose of the Republic. 


Editor Cas—E AND COMMENT: 

It is always a pleasure and a delight for 
me, whenever I can find an easy chair, a good 
cigar, and an unread copy of Case and Com- 
ment. So it was a pleasure when and while 
smoking a ‘George V. cigar,’ to read the ar- 
ticle by Mr. Russell Dunn, of San Francisco, 
on ‘The Incompatibility of Public Ownership 
with American Republican Government.’ The 
able and eminent writer distinguishes a dif- 
ference between an ownership which he calls 
‘the European kind’ and that which I claim 
that time and experience have most thoroughly 
and satisfactorily proven to the American mu- 
nicipalities is a good thing for them; such, 
for instance, as the public ownership of water, 
lighting, and heating plants. But I must con- 
fess that I cannot admit Mr. Dunn’s conten- 
tion. I cannot admit that the European kind, 
if there be such, is if beneficial to the people, 
incompatible with American Republican insti- 
tutions. The Federal Constitution, and the 
Constitutions of the several states are all in- 
tended to be for the purpose of safeguarding 
and promoting all the best interests of the peo- 
ple, and not for thwarting them in anything 
that is for their material, moral, physical, and 
political welfare. The compact on board the 
Mayflower, made by Carver, Bradford, Bill- 
ington, and their associates, or by the settlers 
along the Watauga river, or the Articles of 
the Confederation, all were understood to be 
for the purpose of carrying out this great 
idea of protecting the people in their pursuit 
of the moral, mental, physical, and political 
comforts and enjoyments of this life. I can- 
not even speculate upon such an absurd prop- 
osition that there can possibly be discovered 
any rule of human conduct, any municipal 
undertaking, or political right, highly advan- 
tageous to a people, that could or would be 
incompatible with the spirit of our Republi- 
can institutions. The United States govern- 


ment has established and is maintaining the 
mightiest postal system on earth. It has es- 
tablished cold storage plants, packing houses, 
hospitals, and places of general amusement. 
And all these things have been maintained 
successfully and found to be of great bless- 
ing to the people. And who can say that the 
doing these things was an act incompatible 
with our institutions and the spirit of the 
same, when it is everlastingly true that this 
democracy is of the people, for the people, 
and by the people. The intellectual grandeur, 
the brilliant genius of our people, will not 
alone suffice to keep us in the hour of our se- 
verest trial. When the whirlwind bursts upon 
us, then it will be found true, as it has been 
found in the past, that our chief reliance and 
source of strength will be found in the char- 
acter of our young men. That municipal law 
which in any manner tends to ‘raise and sup- 
port’ the moral fibre of our character, or in 
any manner ‘raise and support’ us to a high- 
er standard of life, can never be incompatible 
with democratic institutions. No _ technical 
phrases, no analytical arguments, no cunning 
reasoning or speculations, must be permitted 
to weave any spider web to ensnare the rights 
of this great and free people. Their inherent 
rights, those that will and do raise and sup- 
port them, to a higher and fuller life, must 
stand and will stand, so long as the charac- 
ter of our young men remain, as it has ever 
been in the past, paramount to all human con- 
tentions. Every acre of this Republic has 
been reddened by the blood, and has borne 
witness to the hardships of those who blazed 
the trail for our higher civilization. The pur- 
poses in the hearts of our fathers, who twice 
flung back the bayonet fringed scarlet lines 
at Breed’s Hill, and smashed the Hessian hire- 
lings at Bennington and at Yorktown brought 
down the ‘meteor flag of England,’ must be 
fulfilled. The spirit of the men who, with 
rifle in hand, and axe on shoulder, followed 
the bison’s trail across a continent in order to 
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set up a Republic whose people should be sov- 
ereigns, live in their children still, and will 
not die so long as red blood warms the hearts 
of Americans. And thus, I contend that so 
long as this government finds that any act 
will promote the material, moral, physical, and 
political character of the American people, 
then it will be perfectly compatible with our 
form of government and the spirit of the same 
to adopt that policy which will thus ‘raise and 
support’ the character of this people. 
Cuas. S. MacomBer. 
Ida Grove, Ia. 


Divorce by Consent. 


Editor Case AND COMMENT: 

I have read with interest the paper of Mr. 
McCue in the October issue, on “Divorce by 
Consent,” and am pleased to avail myself of 
the opportunity which you extend to the mem- 
bers of the bar to express my views on this 
subject. 

The trouble with Mr. McCue’s article is 
that, like the man who built his house on the 
sands, he starts wrong and builds a very good 
structure on a very poor foundation. Start- 
ing with the assumption that “divorce is right” 
it is no wonder that Mr. McCue expects to 
receive the “censure of the laity,” although 
he hopes to present a thought “worthy of the 
honest consideration of the bar.” Divorce is 
not right; it is a modern evil existing all over 
the world, but much more popular in the 
United States than elsewhere; and in formu- 
lating laws to regulate it, we proceed not on 
the theory that it is right morally, but rather 
that it is a necessary evil. Possibly some 
sections of the West and middle West may 
look upon divorce more liberally than we do 
here in the East, certainly they are more lib- 
eral than we in granting them. But the ten- 
dency of the legislation all over the country 
is toward making it harder, instead of easier, 
to settle the marriage ties. I believe in a 
divorce law. There are cases where the par- 
ties should be freed by the courts, and the 
consent of both parties is neither an argu- 
ment for or against the granting of a divorce. 
This is the view that our courts take of the 
matter, and the same degree of proof is re- 
quired in uncontested as in contested cases. 
No doubt the laws need a decided revision, 
and it is to be hoped that in the near future 
we will have a uniform statute completely 
regulating divorce. This will stop the emi- 
grating to foreign states to secure a decree, 
because it will be no easier there than at 
home; and the decree granted by one state 
will be recognized in all others, so that the 
marriage contract having once been dissolved, 
the parties will not be subjected to any of the 
embarrassing circumstances mentioned by Mr. 
McCue. 

Would the gentlemen remove all other 
grounds for divorce, and no matter how little 
regard a married person might show for the 
sanctity of the marriage vow, yet, if he did 
not consent to a divorce, would the gentle- 
man grant the other party no relief? If a 


unprincipled adventuress should induce an 
aged multi-millionaire to embark upon the 
stormy and tempestuous sea of matrimony 
with her, and he should find that she was 
faithless, shall his only remedy be to go to 
her and say, “please consent to a divorce?” 
If a man’s wife deserts him, and runs off 
with the coachman (or to be more up to date, 
the chauffeur), shall he pursue her not to 
accuse her of crime, for that would have a 
“demoralizing effect on society,” but to re- 
spectfully remind her that before she left, she 
inadvertently omitted to sign the stipulation 
suggested by Mr. McCue? If a husband aban- 
dons his wife and his nine minor children, 
and leaves them destitute while he goes abroad 
with his stenographer, shall the unfortunate 
spouse insert half a page advertisement in 
the European editions of the New York Sun- 
day papers, asking him if it is not too much 
trouble, to be a kind and accommodating hus- 
band by appearing before a notary and stipu- 
lating as to the marriage, the nine children, 
etc., etc.? 

Isn’t all this going to be fine? Nothing rude 
or impolite about it; no “demoralizing effect,” 
all the harrowing details eliminated; no “sen- 
sations in the yellow journals;” no waiting or 
uncertainty; no repentance at leisure. But, to 
still further simplify the proceeding, why not 
let every marriage ceremony be supplemented 
by signing in duplicate one of these “stipu- 
lations,” so that everything will be ready in 
case of emergency. But better still, let’s go 
a step—no, not a step, just half a step—fur- 
ther, and establish the trial marriage system. 

BENJAMIN H. Hewrrr. 

New London, Conn. 


Public Ownership of Public Utilities and Natural 
Monopolies. 


Editor Cas—E aNnD CoMMENT: 

The idea of public ownership is that the 
business be run for the common advantage 
of all. It may be as a mere convenience to 
all, or it may involve a saving as to cost to 
all. “A dollar saved is as good as a dollar 
earned.” “A dollar’s worth of convenience is 
worth as much as a dollar’s worth of anything 
else.” And above all, “An ounce of preven- 
tion is worth a pound of cure.” If we can 
prevent monopolies by public ownership, or 
create a monopoly for the benefit of the peo- 
ple, it is much better, than to allow the disease 
to sap the very lifeblood from the patient. 
The government may run any business for 
profit, and this profit may save some other 
form of direct taxation, or it may run the 
business with the idea of giving the most per- 
fect service at the least possible expense, in 
which case, the people profit directly, if run 
economically. The saving in transportation 
charges would be a direct benefit to all, as it 
would materially reduce the cost of food 
stuffs, clothing, etc. The saving in telephone 
and telegraph tolls would be a direct saving 
to all, in the proportion of its individual use. 
But, the two ideas would work better com- 
bined, business for profit and for good eco- 
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nomical service, for a reasonable profit would 
be necessary to extend the business, as pub- 
lic need required. 


The idea that public ownership is incom- 
patible with our republican form of govern- 
ment is a much “too fine spun reason.” There 
is nothing that public good requires, but is 
consistent with any form of government. If 
public good requires anything that our sys- 
tem of government has not provided for, the 
system is either wrong or incomplete, and 
should be corrected at the earliest possible 
moment. Governments like ours are run for 
the public good, and not for the individual, 
or should be. 


The arguments of Mr. Dunn might apply 
equally to any business corporation. All cor- 
porations are mere creatures of the “law,” 
and its officers might and frequently do rob 
the stockholders of their rights with impunity. 
If the state be considered a corporation or- 
ganized to conduct the public business for the 
common good, there is nothing that should 
prevent government ownership, if for the pub- 
lic good. The question is, then, is it for the 
public good,—not may it be consistently done? 
Our forefathers, who made the Constitution, 
were not afraid of “public ownership,” it 
would seem, when, for the public good, they 
provided for the United States Postoffices and 
transportation of the mails, and this depart- 
ment has been lately wisely extended, and 
this extension has caused no loss to anybody 
that did not deserve to lose. The sovereign 
people as a boss can run a business just as 
well as any monarch or despot or any busi- 
ness corporation,—if it organize its business 
correctly and have competent employees in 
charge. An agent for the people, organized 
into a corporation, would have the same au- 
thority, ability, and zeal as he would have if 
acting as agent for a monarch, despot, or 
business corporation, and the political influ- 
ences of these agents might be attended to as 
other office-holding influences now are. 


Just what might we expect from govern- 
ment ownership? One line of railroad would 
not be made to parallel another, unless it 
were necessary. Provision would be made to 
supply necessary cars to properly care for 
whole productions of the country. The crops 
and other merchandise would be moved as 
speedily as possible, and would not be held 
up to enrich somebody or “drive somebody to 
the wall.” We should get our transportation 


at a minimum price with a service as exacting 
to its employees as public safety and conven- 
ience require. 

We should not be made to starve or freeze 
merely because somebody wanted to get rich 
quickly, or do the other fellow. The profits 
derived from one section could be used in ex- 
tending the benefits to new sections, and all 
materials used in construction, if not pro- 
curable at fair prices, could be produced by 
the government. The fact that private ship- 
building concerns have been able to beat the 
government is no argument against this; it 
simply shows that something is wrong with 
the government in this particular, and should 
be corrected. If run under “the law,” em- 
ployees could not force higher wages any more 
than they are now doing, or with more disas- 
trous results. Money will obtain as good ma- 
terial and supervision for the government as 
for any other corporation, if the government 
seek for competent men and discharge incom- 
petents. 

There is no inherent argument, based on 
governmental systems or compatibility, either 
for or against “public ownership.” The 
change to government ownership would oper- 
ate here as in other countries. The sovereign 
people, like the “sovereign” ruler, would need 
sufficient profits to enable the business to be 
properly carried on. More than this, outside 
of the necessary running expenses of the busi- 
ness the people do not want for themselves 
or to give up more to enable some other per- 
son or corporation to extort a fortune from 
them. 

Government ownership is surely coming, un- 
less the corporations now doing the business 
become satisfied to earn fair profits, render 
good, safe, and convenient service, and stop 
stealing advantages from the people by legis- 
lative enactments. 

I am not yet in favor of public ownership; 
for I fear that it would tend to stifle indi- 
vidual effort, rob business of its zeal, and as 
new business advanced to prominence absorb 
it, and so, in the end, destroy the pleasure, 
zeal, and independence of the individual by 
depriving him of ownership and its incidents, 
after the individual had developed them. Yet, 
it is a question of what is for the “public 
good,” and not merely what we can or can- 
not consistently do under this form of gov- 
ernment. 


Old Town, Me. 


G. Wittarp JoHNson. 
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Accountant — liability for negligence — 
embezzlement. One who holds himself 
out as an expert accountant, and accepts 
employment as such, is held in East 
Grand Forks v. Steele, 121 Minn. 296, 
141 N. W. 181, annotated in 45 L.R.A. 
(N.S.) 205, to impliedly represent that 
he possesses the ability and skill of the 
average person engaged in that branch 
of skilled labor. If, from lack of prop- 
er skill or from negligence, he fails to 
disclose the true status of accounts he is 
employed to audit, he is liable for the 
damages naturally and proximately re- 
sulting from such failure; but losses re- 
sulting from a subsequent embezzlement 
by a city officer, or from the subsequent 
bankruptcy of a surety for such officer, 
in the absence of any circumstances tend- 
ing to show that such contingency was in 
contemplation of the parties at the mak- 
ing of the contract as likely to occur, 
are too remote to be recovered as a con- 
sequence of such default. 


Action — against administrator — pro- 
ceeds of insurance policy — liability. A 
donee of a life insurance policy payable 
to the administrator of the insured, who 
delivers the policy to the administrator 
for collection, is held entitled in the 
Maine case of Gledhill v. McCoombs, 86 
Atl. 247, 45 L.R.A.(N.S.) 26, to main- 
tain an action against him in his indi- 
vidual capacity, to recover the proceeds. 
This is apparently the first case upon 
the question. It should be noted, how- 


“When the cause arises, | will decide it as becomes a just and an upright judge.”—Sir Edward Coke. 
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ever, that this decision goes no further 
on this point than to hold that, under the 
facts there involved, an executor or ad- 
ministrator may be sued in his personal 
capacity, and it is not an authority for 
the proposition that he may not be sued 
in his representative capacity for the pro- 
ceeds of such a policy. And it would 
seem that, if the executor or administra- 
tor treats such proceeds as an asset of 
the estate, he should be liable therefor 
to the rightful owner, in either his rep- 
resentative or personal character. 


Assault — touching for persuasion. That 
one is not guilty of assault in placing his 
hand upon a woman whom he discovers 
to be in danger of being led astray, for 
the purpose of persuading her to return 
to her friends, if he attempts no coercion, 
and leaves her when she frees herself 
from his touch, is held in the North Caro- 
lina case of State v. Hemphill, 79 S. E. 
167, annotated in 45 L.R.A.(N.S.) 455. 


Attorney — services to insane person — 
compensation. That an attorney may re- 
cover compensation for services rendered 
to assist a person committed to an insti- 
tution as insane, to secure his release 
therefrom, as for necessaries if 
they were faithfully and intelligently 
performed, although they may not have 
been successful, is held in the Michigan 
case of Re Freshour, 140 N. W. 517, 
annotated in 45 L.R.A.(N.S.) 67. 
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Bailment — automobile repair shop — 
employee's use of car. Where the proprie- 
tor of an automobile repair shop has 
notice that his foreman was possessed of 
proclivities. rendering it likely that he 
would injure cars left at the shop for 
repairs, by taking them out at improper 
times and making unauthorized use of 
them, it is held in Travelers Indemnity 
Co. v. Fawkes, 120 Minn. 353, 139 N. W. 
703, 45 L.R.A.(N.S.) 331, to be the pro- 
prietor’s duty to exercise ordinary care 
to protect such cars from the danger of 
injury to which they were thus subjected. 


Boundary — between states — change of 
channel of river. The dredging of a new 
channel by the government in a river 
which forms the boundary between two 
states is held in Whiteside v. Norton, — 
Cc. C. A. —, 205 Fed. 5, 45 L.R.A.(N.S.) 
112, not to change the state boundary 
from the middle of the former main 
navigable channel to the newly formed 
channel. 

The earlier decisions on change of 
river channel as change of state bound- 
ary are gathered in a note in 39 L.R.A. 
(N.S.) 200. 


Carriers — refusal of consignment — 
duty. Where a carrier offers delivery 
of goods to a consignee, who refuses to 
accept them, the carrier is held chargea- 
ble in Alabama Great Southern R. Co. 
v. McKenzie, 139 Ga. 410, 77 S. E. 647, 
with the duty of notifying the shipper, 
with reasonable promptness, that the 
goods are held subject to his order. The 
perishable nature of the goods will not 
excuse the omission of the carrier to 
give this notice where it is practicable to 
do so, and will not authorize the carrier 
to sell them. If the carrier does sell 
them without notice, when it is practic- 
able to give such notice, such sale is a 
conversion, and makes the carrier liable 
for the value of the goods at the time of 
his dereliction of duty. 

The cases on the subject accompanying 
the report of the foregoing decision ia 
45 L.R.A.(N.S.) 18, are in accord with 
it. 

This rule applies whether the ship- 
ment is on land or water. Whether or 
not it is practicable, under the circum- 


stances, to give notice before sale or 
other disposition of the property con- 
trary to shipping directions, of course 
depends largely upon the circumstances 
of the case. 


Carriers — interstate freight rates — post- 
ing — erroneous quotations. An erroneous 
quotation by the agent of an interstate 
railway carrier of a lower freight rate 
for an interstate shipment than the rate 
fixed by the published tariff on file with 
the Interstate Commerce Commission is 
held in Illinois C. R. Co. v. Henderson 
Elevator Co. 226 U. S. 441, to give no 
right of action to a shipper who sustains 
injury by acting on the faith of the quot- 
ed rate, although such tariff was not 
posted or on file in the carrier’s local 
station. 

Prior decisions have generally been in 
accord with this rule, as appears from a 
note appended to this case in 57 L. ed. 
U. S. 290, and from a note in Atchison, 
T. & S. F. R. Co. v. Bell, 38 L.R.A. 
(N.S.) 351, on the general subject of 
contracts fixing rates other than those 
established in accordance with the inter- 
state commerce act. 


Carriers — gratuitous passenger — rail- 
way mail clerk off duty. An employee in 
the railway mail service who, in good 
faith and with the consent of the car- 
rier, accepts when off duty a free pas- 
sage in interstate transportation, is held 
in Southern P. Co. v. Schuyler, 227 
U. S. 601, not to forfeit his-right to the 
benefit of a rule of the local law which 
charges a carrier with the duty to exer- 
cise care for the safety of gratuitous 
passengers, because his gratuitous car- 
riage may have been forbidden by the 
Hepburn act of June 29, 1906, since that 
statute itself fixed the penalty for vio- 
lations of its prohibitions by declaring 
that the carrier and passenger shall, in 
such cases, be deemed guilty of a mis- 
demeanor, punishable by fine. 


The liability of a carrier to a passenger 
traveling on a pass or a contract for 
gratuitous carriage forbidden by law is 
considered in a note appended to this 
case in 57 L. ed. U. S. 663, from which 
it appears that decisions under state laws 
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relating to gratuitous carriage are in ac- 
cordance with the ruling of the Federal 
Supreme Court. 


Carriers — state regulation of local rates 
of interstate carrier. The principal point 
decided in the so-called Minnesota, Mis- 
souri, Arkansas, and Oregon Rate Cases 
(Minnesota Rate Cases [Simpson v. 
Shepard], 230 U. S. 352, 57 L. ed. 1511, 
33 Sup. Ct. Rep. 729; Missouri Rate 
Cases [Knott v. Chicago, B. & Q. R. 
Co.] 230 U. S. 474, 57 L. ed. 1571, 33 
Sup. Ct. Rep. 975; Allen v. St. Louis, I. 
M. & S. R. Co. 230 U. S. 553, 57 L. ed. 
1625, 33 Sup. Ct. Rep. 1030; Oregon, R. 
& Nav. Co. v. Campbell, 230 U. S. 525, 
57 L. ed. 1604, 33 Sup. Ct. Rep. 1026, 
and Southern P. Co. v. Campbell, 230 
U. S. 552, 57 L. ed. 1625, 33 Sup. Ct. 
Rep. 1027), is that congressional inaction 
on the subject leaves each state free to 
establish maximum intrastate freight 
rates for interstate carriers which are 
reasonable in themselves, although the 
state’s requirements may necessarily dis- 
turb the existing relation between intra- 
state and interstate rates as to places 
within zones of competition crossed by 
the state boundary line; but these cases 
also shed some light on the problem of 
the valuation upon which the return or 
income from intrastate railway rates pre- 
scribed by a state is to be computed—a 
question considered in a note appended 
to Simpson v. Shepard, in 57 L. ed. U. 
S. 1511. 

Generally, on the elements entering 
into a determination of the reasonable- 
ness of railroad rates prescribed by the 
state for local traffic—see notes to Penn- 
sylvania R. Co. v. Philadelphia County, 
15 L.R.A.(N.S.) 108, and State ex rel. 
McCue v. Northern P. R. Co. 25 L.R.A. 
(N.S.) 1001. 


Constitutional law — validity of milk 
ordinance — tuberculin test. The tubercu- 
lin test for dairy cattle prescribed by a 
municipal ordinance was upheld in 
Adams v. Milwaukee, 228 U. S. 572, 
over the objection that it denied due proc- 
ess of law and the equal protection of 
the laws. Other cases involving the va- 
lidity of the tuberculin test will be found 
in a note appended to this case in 57 


565 


L. ed. 971, and in a note to the decision 
of the Wisconsin supreme court in the 
same case, as reported in 43 L.R.A. 
(N.S.) 1066. 


Contract — rescission — failure of con- 
sideration. Apparently the first case to 
pass upon the effect of the discontinu- 
ance of a publication issued in serial 
form in volumes, upon a contract for the 
sale thereof, so far as affecting the lia- 
bility of the purchaser for volumes re- 
ceived and used by him, is Bigelow v- 
Barnes, 121 Minn. 148, 140 N. W. 1032, 
45 L.R.A.(N.S.) 203. In this case the 
agent of a corporation, publisher of a 
certain series of law books to be pub- 
lished at stated periods, to induce de- 
fendant to subscribe therefor, represent- 
ed that the company would continue the 
publication of the books so long as an- 
other publishing concern should continue 
to publish certain of its books. There 
was no bad faith on the part of the 
agent, nor was there any intention to 
deceive the subscriber. The publication 
of the books was subsequently discon- 
tinued by the publishing company. It 
was held, that the representation, though 
not performed, furnished no basis for a 
rescission of the contract as to books 
published and delivered to defendant 
thereunder. Nor did the discontinuance 
of the publication constitute a failure of 
consideration for the contract. 


Corporations —— promoters — secret 
profit. That a corporation may recover 
the secret profits made by some of its 
promoters, without the knowledge of 
their associates, in the purchase of a 
tract of land for the proposed corpora- 
tion, and may require them to surrender 
for cancelation the shares of stock issued 
to them for their services as promoters, 
although such recovery may inure to the 
benefit of the guilty as well as to the 
innocent, is held in Davis v. Las Ovas 
Co. 227 U. S. 80. 

The confidential or fiduciary relation 
to the corporation and its members in 
which the promoter is universally regard- 
ed as standing is enough to require him 
to disgorge any secret profits on the sale 
to the corporation of property on which 
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he holds an option, as appears from the 
cases discussed in a note appended to 
this case in 57 L. ed. U. S. 426. 


Electricity — light company — duty to 
telephone employee. An_ electric light 
company which knows that an employee 
of a telephone company has made use of 
one of the light company’s poles to re- 
pair the telephone line which overhangs 
the light company’s wires at that point, 
and that the work is not completed at 
close of working hours, and has reason 
to believe that he will return to complete 
the work on the following morning, is 
held in the Texas case of Denison Light 
& P. Co. v. Patton, 154 S. W. 540, to 
be under no obligation to keep the line 
safe for his use, and therefore cannot 
be held liable for turning on the current 
while he is working at that point, to his 
injury, without actual knowledge that he 
is thereby put in peril. 

The cases dealing with the liability of 
a light company for the injury of the em- 
ployees of another company, while on its 
poles or poles used jointly, are gathered 
in the note accompanying the foregoing 
decision in 45 L.R.A.(N.S.) 303. 


Equity — preventing expulsion of mem- 
ber of labor union. That equity will not 
interfere to prevent the expulsion of a 
member of a labor union because of re- 
fusal to pay a fine duly assessed by the 
legally constituted authorities of the 
union, for his alleged wrongful use of 
union labels on nonunion work, in the 
absence of anything to show irreparable 
injustice and hardship, is held in Engel 
v. Walsh, 258 Ill. 98, 101 N. E. 222, 
which is accompanied in 45 L.R.A. 
(N.S.) 353, by a note discussing the 
right of a member of a labor union to 
relief from unlawful fine or suspension. 


Equitable estoppel — two persons equally 
innocent — conversion of stock certificate. 
A bank taking stock certificates duly as- 
signed in blank and attested as security 
for a loan, and intrusting them to a clerk, 
who fraudulently or criminally takes the 
certificates to a stockbroker, by whom 
they are sold for the clerk’s account in 
the ordinary course of business to per- 
sons paying full value, must, the court 


holds in National Safe Deposit, S. & T. 
Co. v. Hibbs, 229 U. S. 391, answer for 
the loss rather than the stockbroker, be- 
cause its misplaced confidence in the 
clerk made the wrong possible. 


The cases considering the effect of in- 
trusting another with a stock certificate 
indorsed or assigned in blank to estop the 
owner as against a purchaser in good 
faith are discussed in a note appended 
to this case in 57 L. ed. U. S. 1241, and 
the general subject of putting paper or 
securities transferable by delivery, or in- 
dorsed or assigned in blank, into an- 
other’s possession to estop the true 
owner as against a purchaser in good 
faith, is considered in a note to McCarthy 
v. Crawford, 29 L.R.A.(N.S.) 252. 


Evidence — false imprisonment — cause 
of suspicion. In an action against an in- 
dividual for causing the plaintiff to be 
taken into custody on a charge of felony, 
it is held in Rogers v. Tolliver, 139 Ga. 
281, 77 S. E. 28, annotated in 45 L.R.A. 
(N.S.) 64, that evidence affording rea- 
sonable and probable cause of suspicion 
of the defendant’s guilt is admissible in 
mitigation of damages. 

While the courts are agreed that rea- 
sonable and probable cause for belief in 
the plaintiff’s guilt should go in mitiga- 
tion of punitive or exemplary damages, 
there seems to be a disagreement as to 
the mitigation of compensatory damages. 
Several courts have held that in an action 
for false imprisonment, evidence of rea- 
sonable and probable cause for defend- 
ant’s believing in plaintiff’s guilt is not 
admissible in mitigation of such dam- 
ages. 


Evidence — recital of heirship. Recitals 
of heirship in a recent deed are held in 
Dyer v. Marriott, 89 Kan. 515, 131 Pac. 
1185, annotated in 45 L.R.A.(N.S.) 93, 
not binding against strangers to the in- 
strument. 


Executor and administrator — right of 
creditor. The right of a creditor of an 
estate, to administer upon such estate, is 
held in the New Mexico case of Re En- 
glehart, 128 Pac. 67, annotated in 45 
L.R.A.(N.S.) 237, to be based upon his 
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supposed interest therein, and when the 
status of creditor ceases, his right to ad- 
minister upon the estate ceases. 

No case has been found in conflict 
with Re Englehart. On the other hand, 
there are several cases in accord with that 
decision, holding that, by payment or ten- 
der of the creditor’s claim, his right to 
letters of administration is extinguished. 


Homicide — conspiracy to commit rob- 
bery — liability for consequences. The gen- 
eral rule is that if a number of persons 
agree or conspire to commit and enter 
upon the commission of robbery, all are 
criminally responsible for the death of 
a person that ensues as a natural conse- 
quence or in furtherance of a common 
purpose, although the one accused may 
not have done the actual killing. 

So, it is held in People v. Friedman, 
205 N. Y. 161, 98 N. E. 471, annotated 
in 45 L.R.A.(N.S.) 55, that one of two 
persons who confederate to commit a 
robbery may be convicted of murder in 
case his companion kills the one upon 
whom the felony was to be committed in 
carrying out the enterprise, although the 
killing was not intended, and accused 
only remained to watch while his com- 
panion attempted to secure the money. 

Most of the cases merely. adhere to 
the general proposition that where sev- 
eral associate together to commit rob- 
bery, and one of the associates takes life 
while committing the robbery, and in 
furtherance of the common purpose to 
rob, the other participants are equally 
guilty, although they did not purpose or 
intend to take life, or in fact prohibited 
such other from taking it, or regretted 
that it was taken. 


Homicide — justifiable — defense of 
family or relations. A man is held en- 
titled in the Colorado case of Bailey v. 
People, 130 Pac. 832, annotated in 45 
L.R.A.(N.S.) 145, to kill his brother-in- 
law to prevent the latter from entering 
his house in search of the wife of the 
brother-in-law, if he believes, upon rea- 
sonable cause, that the brother-in-law 
feloniously intends to assault or kill in- 
mates of the house, under a statute mak- 
ing justifiable a homicide in defense of 
habitation against one who manifestly 
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intends in a violent manner to enter the 
habitation of another, for the purpose of 
assaulting or offering personal violence 
to any person therein. 

Where the defense is that the defend- 
ant killed the deceased for the purpose 
of preventing the deceased from commit- 
ting the crime of rape upon the daughter 
of the defendant, it is held improper in 
Litchfield v. State, 8 Okla. Crim. Rep. 
164, 126 Pac. 707, 45 L.R.A.€N.S.) 153, 
to instruct the jury that they may con- 
sider the previous bad character of such 
daughter. It matters not what the 
previous reputation of his daughter may 
be, a father has the right to defend her 
against an assault with intent to rape, 
and he may do this immediately and with 
the most effective means at his command ; 
and if he kills her assailant, the law wil} 
hold him guiltless, even though it may 
afterwards turn out that he might have 
prevented the offense by the use of some 
other means, provided only that the 
father acts in good faith, and upon rea- 
sonable appearances of imminent danger 
to his daughter. : 


Homicide — justification — defense of 
home. A householder who is awakened 
from sleep at night to find a stranger 
kicking at the door and threatening to 
enter the dwelling is held in the North 
Carolina case of State v. Gray, 77 S. E. 
833, annotated in 45 L.R.A.(N.S.) 71, 
to be justified, upon the stranger’s break- 
ing a window to effect an entrance, in 
killing him, although the intruder is not 
armed, if the householder believes, or 
has reasonable ground to believe, that his 
act is necessary to prevent harm to him- 
self or his family, or the violent entry of 
his home. 


Indictment — presentment. The present- 
ment of an indictment by the grand jury 
in a body is held in Breese v. United 
States, 226 U. S. 1, not to be demanded 
by the requirements of the 5th Amend- 
ment to the Federal Constitution govern- 
ing criminal prosecutions, and the failure 
so to present it does not go to the juris- 
diction of the Federal court. 

Cases in the state courts generally re- 
quire that the return of the indictment 
must be made in the presence of the 
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grand jury, as is shown by a note ap- 
pended to this case in 57 L. ed. U. S. 97, 
from which it also appears that statutes 
exist in some jurisdictions which re- 
quire that indictments be presented to 
the court by the foreman, in the presence 
of the grand jurors. 


Innkeeper — liability of boarding-house 
keeper — loss of valuables. The delivery 
by a guest at a summer boarding house, 
who is paying for his accommodations at 
a weekly rate, of valuables to the land- 
lord for safe-keeping, is held in Coe v. 
Ricker, 214 Mass. 212, 101 N. E. 76, 
annotated in 45 L.R.A.(N.S.) 30, not to 
constitute a naked deposit without re- 
ward, so as to render the landlord liable 
for loss only in case of gross negligence 
on his part. The court held that the 
boarding-house keeper owed reason- 
able care to property of the board- 
er, when the property had been given 
into the possession of the former and 
he had placed it in his safe. It also 
suggested that, under the circumstances 
of the case, the price of board might be 
regarded as consideration for this trans- 
action, and that the rule above noted 
should prevail whether or not the rela- 
tion of the landlord to the property was 
reducible to any of the recognized tech- 
nical forms of bailment. And it was 
mentioned that what amounted to rea- 
sonable care depended upon the circum- 
stances, of which one was the degree of 
control of the property had by the land- 
lord. 


Insurance — increase of hazard — wool- 
en mills — manufacturing cotton. A sub- 
stantial change after the issuance of a 
policy, in the kind or nature of the busi- 
ness carried on in an insured mill or 
factory, has been held to avoid the risk, 
where the terms of the policy stipulate 
against an increase of the risk or hazard. 

So, it is held in the Utah case of 
Progress Spinning & K. Mills Co. v. 
Southern Nat. Ins. Co. 130 Pac. 63, 
annotated in 45 L.R.A.(N.S.) 122, that 
a policy of insurance on a woolen mill, 
which provides that it shall be void if 
the hazard is increased by any means 
within the control or knowledge of the 
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insurer, becomes void when the mill is 
devoted to the manufacture of cotton 
bats. 


Judge — public meeting — premature 
opinion — prejudice. Judicial officers, it 
is said in Crawford v. Ferguson, 5 Okla. 
Crim. Rep. 377, 115 Pac. 278, annotated 
in 45 L.R.A.(N.S.) 519, should abstain 
from participating in public meetings in 
which questions are discussed which 
might afterwards come before them for 
decision. A judge should not be a par- 
tisan. Whenever he becomes a partisan, 
his usefulness on the bench is greatly im- 
paired, if not entirely destroyed. A judge 
should be careful not to commit himself 
upon questions of fact or law which may 
come before him for decision, until the 
matter is properly presented in open 
court and both parties have had ample 
opportunity to be heard. There is a 
great and manifest difference between 
being prejudiced against the commission 
of a crime and being prejudiced against 
a person charged with the commission 
of such crime. The fact that a judge is 
prejudiced against the commission of 
crime does not disqualify him from pre- 
siding at a criminal trial. He is only dis- 
qualified when he has personal bias or 
prejudice against the defendant who is 
on trial before him, charged with the 
commission of a crime. 

The few cases on the subject seem to 
support the general rule that merely be- 
ing a member of an organization, or in 
attendance at a meeting having for its 
purpose the enforcement of the criminal 
law on a particular subject, does not per 
se disqualify a judge to sit at the trial 
of one charged with a violation of that 
law. 


Limitation of actions — suspension by 
suit — amendment. It is held in Mis- 
souri, K. & T. R. Co. v. Wulf, 226 U. S. 
570, that the amendment of the petition 
in an action brought by the sole surviv- 
ing parent in her individual capacity, to 
recover damages from an interstate rail- 
way carrier for the death of her unmar- 
ried and childless son while engaged in 
its employ in interstate commerce, by 
which, without stating any new facts as 
the ground of action, she set up for the 
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first time the right to sue as personal 
representative, in which capacity alone 
her action under the employers’ liability 
act of April 22, 1908, can be maintained, 
is not equivalent to the commencement of 
a new action, for the purpose of apply- 
ing the two years’ limitation prescribed 
by that statute. 

The subject of the amendment of 
pleading after limitation period by 
changing the capacity in which plaintiff 
sues is discussed in a note appended to 
this decision in 57 L. ed. U. S. 355. And 
generally, as to the amendment of a 
pleading as affecting the statute of limi- 
tations—see notes to Missouri, K. & T. 
R. Co. v. Bagley, 3 L.R.A.(N.S.) 264, 
and Bourdreaux v. Tucson Gas, E. L. & 
P. Co. 33 L.R.A.(N.S.) 196; and as to 
amendment of a pleading after limitation 
period by changing from common law to 
statute or vice versa, or from statute of 
one jurisdiction to statute of another— 
see note to Allen v. Tuscarora Valley R. 
Co. 30 L.R.A.(N.S.) 1096. 


Master and servant — covering over side- 
walks — rights of servants. A novel case 
was presented in Ward v. Ely-Walker 
Dry Goods Bldg. Co. 248 Mo. 348, 154 
S. W. 478, 45 L.R.A.(N.S.) 550, which 
holds that workmen employed about a 
building in process of construction are 
entitled to the benefit of a municipal ordi- 
nance requiring the maintenance of a 
roof over the sidewalk where materials 
are being hauled on or near the line of 
the sidewalk. 


Master — garage repair — liability for 
act of servant. The majority of the court 
in Firemen’s Fund Ins. Co. v. Schreiber, 
150 Wis. 42, 135 N. W. 507, denied the 
liability of a garage keeper for damage 
to a car taken out by an employee after 
he had left work for the day, upon the 
ground that he was not acting within the 
scope of his employment. 

The duty and liability of a garage 
keeper to the owner of a car is discussed 
in the note accompanying the foregoing 
decision in 45 L.R.A.(N.S.) 314. 


Master — hidden danger — liability. 
The cases generally agree in holding that 
it is the master’s duty to see that the 


conditions surrounding the place of work 
are safe, although such conditions may 
not be in connection with the place itself. 

So, it is held in Clark v. Union Iron 
& Foundry Co. 234 Mo. 436, 137 S. W. 
577, annotated in 45 L.R.A.(N.S.) 295, 
that one who contracts to erect a build- 
ing in close proximity to wires carrying 
a heavy electrical current owes his em- 
ployees the duty of determining whether 
or not the insulation is safe, although his 
contract gives him no authority over the 
poles or wires, or the space occupied by 
them. 

And the rule that one sending his 
servants to work on another’s property 
does not assume the responsibility for 
secret and hidden dangers does not apply 
in case he contracts to erect a building 
there, to absolve him from the duty of 
ascertaining and warning the servants of 
unsafe conditions existing in such rela- 
tion to the working place as to render it 
unsafe. 

Nor will a master be absolved from 
liability for injury caused by sending an 
employee up a pole carrying wires 
charged with a deadly electrical current, 
to pass guy ropes over the wires, by the 
fact that the danger from the wires was 
a and that he had not been warned 
of it. 


Master and servant — promise to repair 
— assumption of risk. Where a carpen- 
ter using a small circular saw told his 
employer’s foreman that it “needed set- 
ting; he could do nothing with it,” and 
the foreman said, “Well, get someone to 
set it for you (which he did), and we 
will go over all the saws on Saturday,” 
this complaint and promise is held in 
Dumphey v. Farr & B. Mfg. Co. 83 
N. J. L. 763, 85 Atl. 203, annotated in 
45 L.R.A.(N.S.) 363, to so obviously 
have reference to the work to be turned 
out by the saw, and not to an increased 
danger to the carpenter using it, which 
clearly was not contemplated by either of 
them, that no alteration of the assump- 
tion of risk rule resulted therefrom. 


Master and servant — transfer of busi- 
ness — effect on liability to servant. That 
the transfer by a master without notice, 
express or implied, to his employeees, of 
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his business to a stranger, does not re- 
lieve him from the master’s statutory lia- 
bility for injury to the employee through 
defective ways, works, and machinery, 
and negligent superintendence during the 
term of employment, is held in Beau- 
regard v. Benjamin F. Smith Co. 213 
Mass. 259, 100 N. E. 627, annotated in 
45 L.R.A.(N.S.) 200. 


Master — act of volunteer — liability. 
Where a servant, without authority from 
the master, permits a stranger to assist 
him in his work for the master, and such 
stranger, in the presence of the servant 
and with his consent, negligently does 
such work, the master is held liable for 
such negligence in Geiss v. Twin City 
Taxicab Co. 120 Minn. 368, 139 N. W. 
611, annotated in 45 L.R.A.(N.S.) 382. 

Except in New York, the cases support 
the conclusion that the master is not 
liable for the negligence of a stranger to 
whom the servant, without authority, 
delegates his duties, unless the servant 
negligently selects an incompetent per- 
son, or co-operates with the person se- 
lected in carrying on the operation from 
which the injury results. 


Mechanics’ lien — fixtures — right of 
removal — effect. An agreement be- 
tween landlord and tenant, permitting 
the latter to remove machinery from the 
building at the termination of the lease, 
is held in the Colorado case of Horn v. 
Clark Hardware Co. 131 Pac. 405, anno- 
tated in 45 L.R.A.(N.S.) 100, not to 
prevent its becoming part of the build- 
ing so as to be subject to a mechanics’ 
lien. 


Municipal corporation — negligent opera- 
tion of drawbridge — liability to travelers. 
Where municipalities are subject to no 
common-law liability for injury to travel- 
ers through defective streets, it is held 
in Evans v. Sheboygan, 153 Wis. 287, 
141 N. W. 265, 45 L.R.A.(N.S.) 98, that 
there is no liability for injury to such 
persons by the negligent operation of a 
drawbridge over a navigable stream. 

The earlier decisions on the question 
of municipal liability for the negligence 
of a bridge tender are contained in the 
note on that subject in 19 L.R.A.(N.S.) 
1178. 
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Municipal corporation — power to de- 
clare anatomical exhibit to be a nuisance. 
Statutory authority to declare what shall 
be a nuisance and abate the same, and 
to pass and enforce all necessary police 
ordinances, is held in Chicago v. Shay- 
nin, 258 Ill. 69, 101 N. E. 224, annotated 
in 45 L.R.A.(N.S.) 23, to empower a 
municipal corporation to forbid an ex- 
hibit of human anatomy in connection 
with a place where medical treatment is 
offered or medicine sold. 


Officer — sheriff — contract to furnish 
guards — provision for profits — effect. 
The attempt by a sheriff to contract for 
a profit to himself when undertaking to 
supply deputies to guard and protect 
property and employees of the other con- 
tracting party during a strike, at a certain 
sum per day for each man furnished, is 
held in Shields v. Latrobe-Connellsville 
Coal & Coke Co. 239 Pa. 233, 86 Atl. 
784, annotated in 45 L.R.A.(N.S.) 38, 
to render the contract void. 


Sale — failure to furnish help to pur- 
chaser — right to recover price. The seller 
of material for lightning rods for resale 
at certain prices within certain territory, 
under a contract which obligates him to 
furnish a salesman to help start the busi- 
ness, who is to be paid from profits from 
sales made by the purchaser, and forbids 
the purchaser to attempt to put up any 
rods in the absence of the salesman, is 
held in the South Dakota case of Na- 
tional Cable & Mfg. Co. v. Filbert, 140 
N. W. 741, 45 L.R.A.(N.S.) 258, not 
entitled to enforce payment of the pur- 
chase price after an attempted rescission 
by the purchaser, if he fails to furnish 
the salesman. This seems to be the first 
case to apply the general rule that the 
purchaser of goods may rescind a sale 
for any substantial breach of the contract 
of sale by the seller, going to the es- 
sence of the contract to a breach by the 
seller of his agreement to furnish an as- 
sistant to handle the subject-matter of 
the sale. 


Sale — personal notes — death of pur- 
chaser — effect. An agreement to pur- 
chase corporate stock for cash, real es- 
tate. and personal notes of the buyer to 
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be made in such amounts and payable at 
such times as the buyer shall elect, paya- 
ble to his own order and indorsed in 
blank, is held in Browne v. Fairhall, 213 
Mass. 290, 100 N. E. 556, to lapse upon 
death of the buyer before the time for 
delivery arises, without having taken any 
steps to comply with the contract. 

Nor does a provision in such a con- 
tract for the purchase of corporate stock 
with personal notes to be executed by the 
buyer and deposited in escrow within a 
certain time, that it shall be binding upon 
the heirs, executors, and administrators 
of the parties, permit its enforcement if 
the buyer dies within the time specified 
for depositing the paper without having 
executed the notes. 

The recent cases on the effect on a con- 
tract of the death of a party thereto are 
collected in the note accompanying the 
foregoing decision in 45 L.R.A.(N.S.) 
349, the earlier authorities having been 
gathered in a note in 23 L.R.A. 707. 


Trade union — contract with employers 
— effect on individuals. The only case 
passing upon the right of an individual 
member of a labor union to sue an em- 
ployer upon a contract between the labor 
union and the employer, made for the 
benefit of the members, seems to be Hud- 
son v. Cincinnati, N. O. & T. P. R. Co. 
152 Ky. 711, 154 S. W. 47, 45 L.R.A. 
(N.S.) 184, which holds that a labor 
union, in contracting with an employer 
with respect to wages and conditions of 
service for a specified period of time, 
does not establish contracts between its 
individual members and the employer, a 
breach of which will sustain actions by 
the individuals. 


Trial — evidence as to value of services 
— question for jury. Although the evi- 
dence of plaintiff and his expert wit- 
nesses, in an action by a physician to 
recover compensation for professional 
services, is undisputed as to the value of 
such services, it is held in the Iowa case 
of Fowle v. Parsons, 141 N. W. 1049, 
that the jury must be permitted to de- 
termine the question of value, and can- 
not be directed to return a verdict for 
the amount claimed. 

The recent authorities on the conclu- 
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siveness of the testimony of experts as to 
the value of professional services accom- 
pany the report of the foregoing case in 
45 L.R.A.(N.S.) 181, the earlier de- 
cisions having been gathered in a note 
in 42 L.R.A. 768. 


Trust — deposit of fund in bank — loss 
— individual credit. That an administra- 
tor directs the bank to credit a fund de- 
posited by him to his account as admin- 
istrator is held in the Alabama case of 
Chancellor v. Chancellor, 58 So. 423, 
which is accompanied in 45 L.R.A. 
(N.S.) 1, by the decisions treating of 
the liability of a trustee for the loss of 
trust money deposited in a bank, not to 
relieve him from liability in case the 
fund is lost through failure of the bank, 
if the fund is in fact credited to him in- 
dividually, and he accepts a pass book 
showing that fact. 


Will — designation of person as heir — 
suficiency. An instrument executed in 
compliance with the statute as to execu- 
tion of wills, which by its terms testatrix 
declared to be her will and in which she 
appointed an executor “after my death 
to settle up all property, both personal 
and real ;” the second item being, “I here- 
by make my two granddaughters, L. S. 
and E. B., each equal heirs with my own 
children,” is held in Moon v. Stewart, 87 
Ohio St. 349, 101 N. E. 344, annotated 
in 45 L.R.A.(N.S.) 48, to be dispositive, 
and to devise to the two granddaughters 
named each an equal share with the chil- 
dren of testatrix in her estate. 

The few cases that have considered the 
effect of declaring that a designated per- 
son is the heir or next of kin of the 
testator, either in the whole or a portion 
of the estate, hold that where the instru- 
ment otherwise meets the statutory re- 
quirements, it constitutes a will and 
makes the person mentioned an heir to 
the extent provided for. 


Witness — husband and wife — ante- 
nuptial transaction. The defendant, in the 
Oklahoma case of Sands v. Bradley, 129 
Pac. 732, annotated in 45 L.R.A.(N.S.) 
396, offered his wife as a witness in his 
own behalf, on the theory that the trans- 
action about which she was to testify oc- 
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curred prior to their marriage, and that 
the statute prohibiting a wife from testi- 
fying for or against her husband did not 
extend to transactions or communica- 
tions prior to the marriage. She was 
not jointly interested in the action; nor 
was she the agent of her husband. It 
was determined that she was incompetent 
as a witness. The competency of the wife 
as a witness is held to depend upon the 
relationship at the time of the trial, when 
she is offered as a witness, and not as to 


whether she was the wife at the time the 
cause of action accrued, or the occurrence 
transpired, about which she is expected 
to testify. 

The cases support the doctrine an- 
nounced in this case, that the husband or 
wife is not rendered competent to testify 
for or against the other by the fact that 
the proposed testimony related to mat- 
ters which came to the knowledge of the 
witness prior to the marriage. 


Recent English and Canadian Decisions 


{Note.—The more important of these decisions will be reported, with full annotation, in British Ruling Cases.] 


Accident insurance — burning from lan- 
tern upset in a fit — external violent and 
accidental means. The death of one who 
is burned by a fire caused by his up- 
setting a lantern when seized by an epi- 
lepetic fit results from “bodily injuries 
caused solely by external, violent, and 
accidental means” within the meaning of 
an accident insurance policy ; but is with- 
in the provisions of such policy reducing 
the amount payable if the cause of ac- 
cident is, among other things, “fits.” So 
held by a divided court in Wadsworth 
v. Canadian R. Acci. Ins. Co. 28 Ont. 
L. Rep. 537. 


Broker — commissions — sale to com- 
pany organized by person originally intro- 
duced. That a broker to whom the own- 
er has agreed to pay a commission in 
the event of a sale being made by him, 
or through him, is entitled thereto where 
the sale is made, not to the person intro- 
duced, but to a corporation which such 
person assisted in organizing—he having 
had in view from the beginning the or- 
ganization of a syndicate or company to 
be the purchaser—although the company 
which became the purchaser was not or- 
ganized upon the same lines as the per- 
son introduced had at first intended, and 
the terms of the sale were not the same 
as originally proposed, was held in Mc- 
Brayne v. Imperial Loan Co. 28 Ont. L. 
Rep. 653. 


Criminal law — neglect to provide neces- 
saries for wife and child. One who per- 


mitted his wife to leave his house in a 
fit of anger, thinly clad, about dusk on a 
bitterly cold day, to go to a neighbor a 
mile and a half distant, taking with her 
her ten-year-old son, and who did not 
follow them for the reason, as he stated, 
that from experience he knew that when 
his wife was angry it only made matters 
worse to follow her and try to appease 
her, and who made no attempt to find 
her until two days later, when it was dis- 
covered that she and the son had lost 
their way and frozen to death, is held in 
Rex v. Sidney, 5 Sask. L. R. 392, not 
properly to be convicted of failing to 
provide necessaries for his wife and child 
occasioning thereby their death. 


Criminal law — punishment — offender 
under sixteen — whether age to be con- 
sidered as of date of offense or conviction. 
That an offender who was under sixteen 
years of age at the date of the offense, 
but over it at the date of conviction, is 
not “an offender whose age does not ex- 
ceed sixteen years,” for the purpose of 
determining the sentence which may be 
imposed, is held in Rex v. Cawthron 
[1913] 3 K. B. 168. 


Executors and administrators — validity 
of acts of administrator where will subse- 
quently discovered. That a grant of ad- 
ministration obtained in ignorance of a 
will is void ab initio, and that any sale of 
real estate thereunder is also void, is 
held in Hewson v. Shelley [1913] 2 Ch. 
384, where it is stated, however, that if 
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the sale is made for the payment of debts 
or duties which the executors would have 
been compelled to pay, the purchaser 
may possibly have a right or lien by sub- 
rogation to the extent to which the pur- 
chase money has been so applied. 


Evidence — admissibility — evidence 
disclosing commission of other crimes. 
While it is the general rule that one ac- 
cused of an offense shall not, on his trial 
therefore, be called upon to answer other 
charges not connected therewith, and 
that evidence of unconnected offenses 
cannot be given merely to prove his 
vicious character or his readiness to com- 
mit such a crime as he is upon trial for, 
evidence of facts relevant to the im- 
mediate charge against him is not the less 
admissible because it necessarily dis- 
closes the commission of other crimes by 
him. The question whether upon a trial 
for murder, where the accused, for the 
purpose of robbery, induced the de- 
ceased by false pretenses to leave his 
companion and accompany him to a lone- 
ly spot where the dead body was after- 
ward found, evidence of an assault upon 
and robbery of the companion by the ac- 
cused shortly thereafter falls within the 
above stated qualification of the general 
rule, was involved in Rex v. Gibson, 28 
Ont. L. Rep. 525, where its admissibility 
was sustained as being relevant to the 
existence and accomplishment of a 
scheme of robbery of which the second 
attack was a part; as indicating a motive 
for the murder; and as accounting for 
the otherwise unexplained possession by 
the prisoner of more money than he could 
have taken from the murdered man. 


Insurance — plate glass windows — dam- 
age by suffragettes — “‘civil commotion or 
rioting.” London & M. Plate-Glass Ins. 
Co. v. Heath, 108 L. T. N. S. 1009, 29 


Times L. R. 581, 82 L. J. K. B. N. S. 
1183, a decision which, let us hope, will 
never be of more than academic interest 
on this side of the Atlantic, holds that 
proof of the breaking of plate glass win- 
dows by militant suffragettes who ap- 
peared simultaneously in the various 
streets of London, armed with hammers 
for the purpose, there being no crowd 
and no excitement, and who on being ar- 
rested offered no resistance but went 
quietly to the police station,—is not suffi- 
cient to warrant submission to the jury 
of the question whether the damage was 
“caused directly by or arising from civil 
commotion or rioting,” within the mean- 
ing of a policy insuring against damage 
to plate glass windows from such a 
cause. 


Time — computation — when thirty-day 
option expires. An option for thirty 
days signed at 4 o’clock in the after- 
noon of the first day for which it was 
to run does not expire at 4 o’clock in 
the afternoon of the last of the thirty 
days, but continues in force during the 
whole of the last day. Beer v. Lea, 29 
Ont. L. Rep. 255. 


Will — precatory trust — expression of 
wish as to disposition of property. The ex- 
pression by a testator in a will by which 
he left all his property to his wife, and 
which contained several suggestions or 
recommendations as to his wife’s conduct 
after his decease, that “if you die soon 
after me that you will leave all you are 
possessed of to my people and your peo- 
ple equally divided between them,” is 
held in Johnson v. Farney, 29 Ont. L. 
Rep. 223, in view of the fact that the 
“wish” covered the wife’s own property, 
as well as what he was leaving her, not 
to create a precatory trust. 















Church Hires Dog Whipper. Several 
interesting customs, says the New York 
Press, still are in existence in the little 
village of Quadring, near Spalding, in 
Lincolnshire, England. 

One is the employment of a dog whip- 
per at the church. It was customary 
at one time in most villages to have a dog 
whipper, whose duty it was to drive 
away the dogs that yelped around or 
tried to enter the church. Mr. Eley, the 
Quadring sexton, still receives a salary 
in respect of this important function. 
Mr. Eley is a happy man, for he holds a 
triple office in connection with his church 
—that of sexton, verger, and dog whip- 
per! 


A Clerical Detective. Sarah Max- 
well’s only claim to a deathless renown, 
says the Kansas City Times, rests upon 
the fact that a great man brought her 
to her doom, and so the details of her 
life story are meager, but a few facts 
have survived. 

At the beginning of the seventeenth 
century she was a maidservant in the 
home of a wealthy citizen of Hunting- 
donshire. She was unusually good look- 
ing and had some education—a rare thing 
for a handmaiden in those days—and 
was generally above her station. In the 
employ of the same family there was a 
middle-aged man named Armstrong. 
He was rather uncouth, with a huge 
shock of sorrel hair, and little more is 
known of him, except that he was a 
great favorite with his master. Arm- 
strong saved his money a penny at a 
time, and as he approached the sere and 
yellow leaf he found he had money 


uaint and 
Ss Zr ey 


Things of the most accidental and mut- 
able nature—Southey. 





(75 4 
se ° 


Zi 
Cs - 
oe 

G 


AS, 








enough to buy an inn that was for sale. 
He and Sarah were married and took 
possession of the inn. 


It is reasonable to suppose that the 
influence of the master was brought to 
bear to effect this marriage of the serv- 
ants, and it doesn’t seem probable that 
Sarah would have chosen as her hus- 
band a loutish man more than twice her 
age. However that may be, the two 
settled down in their caravansary, and 
Sarah was greatly respected and ad- 
mired. Many young men made eyes at 
the handsome wife, but they had to keep 
their distance. Then one morning Mrs. 
Armstrong calmly informed the neigh- 
bors that her husband had died during 
the night. He had drunk himself into a 
stupor before retiring, she said, and died 
from the effects of his debauch. That 
seemed strange to some of the neigh- 
bors, for Armstrong was known as an 
unusually temperate man. There doubt- 
less was some malicious gossip, but the 
husband was buried in the crowded 
churchyard. Before he had been there, 
among the rude forefathers of the ham- 
let, for twenty-four hours, the widow 
had married a young man named Max- 
well. Then there was more talk—enough 
to fasten the events in the memories of 
the inhabitants for future use. 


Sarah and her new husband conducted 
the inn for many years. Sarah became 
the mother of several admirable chil- 
dren, and was in every way an excellent 
matron. As she waxed older she be- 
came devout, and was free with precept 
and admonition. Every Sunday she 
might have been seen in the church, and 
the eloquence of the new preacher often 
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moved her to tears. His eyes often were 
upon her as he talked; for a good lis- 
tener is a great help to a clergyman, 
and this motherly woman seemed so in- 
telligent and appreciative that it was a 
pleasure to talk to her. 

The new preacher was Dr. John 
Donne, one of the truly great men of 
his time. He had accepted a “living” 
in Huntingdonshire and _ occasionally 
preached there, although most of his 
time was spent in London. He was a 
great preacher, and the most beautiful 
man in England. Beautiful is the word; 
the old writers say he had the face of 
an angel. Izaak Walton wrote a beauti- 
ful tribute to him, saying that “he car- 
ried his hearers to heaven in a holy 
rapture; he pictured vice so that we 
hated it, and virtue so that we loved it.” 

As a poet he was equally great, and 
many learned men of the period held 
that he was without a peer. Ben John- 
son said he was “the first poet in the 
world in some things, but he will perish 
for not being understood,” which prophe- 
cy came true. Dryden said he was the 
greatest wit of the nation. He was an 
impulsive man, full of fantastic moods 
and fancies. Some of his poetry was 
as light as thistledown, and some was 
profound. Now it was voluptuous, and 
again morbid. 


He wrote much about the mystery of 
death, and that subject interested him 
to such a degree that he haunted grave- 
yards. One day he stood in the grave- 
yard surrounding his church and 
watched the weary sexton at work. It 
was an old, old cemetery, and every 
time a grave was dug bones were thrown 
up. Poor people buried there could not 
count upon undisturbed repose. In a 
few years at most they would have to 
make way for others. Presently, as the 
sexton wielded his shovel, he threw out 
a skull, and the preacher picked it up 
and doubtless moralized upon the vanity 
of human life. As he turned it around 
in his hands his fingers encountered a 
projection. It was the head of a nail. 
Examination showed that the nail had 
been driven through the skull and it still 
projected into the interior cavity two or 
three mches. 

The reverend doctor realized at once 
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that a horrid crime had been committed. 
He questioned the sexton as to whose 
grave had been disturbed, but the sexton 
didn’t know. He had officiated only a 
few years. Perhaps his predecessor 
might remember. The predecessor was 
a white and wintry gaffer who lived at 
some distance. Donne hunted him up 
and took him to the graveyard. The old 
man’s wits were feeble, but his memory 
for all things connected with dead men’s 
bones was accurate. He at once an- 
nounced that the grave had been occu- 
pied by Armstrong, the innkeeper. 

Dr. Donne inquired about the village 
concerning the death of Armstrong, and 
the oldest inhabitants recalled the wife’s 
queer story and her remarkable haste to 
get married again. There was reason 
for suspicion at least; but the good doc- 
tor found it almost impossible to believe 
that the fine, devout woman, who lis- 
tened to his sermons so closely, could be 
guilty of an atrocious crime. If ever 
a calm, untroubled face spoke of a clear 
conscience, the face belonged to that 
woman. 

But he felt it his duty to set his doubts 
at rest. If she was guilty, the law must 
have its due; if innocent, she should be 
vindicated. So one day he called at the 
inn with a small package in his hand. 
The good wife was overwhelmed with 
pleasure and pride. She took him into 
the best room, and while her back was 
turned he opened his parcel and placed 
the skull upon a table. When she turned 
around she saw it, and her face became 
ghastly. 

“It’s a curious skull,” said Donne, tak- 
ing it up; “see how a huge nail has been 
driven into it.” And he looked into her 
eyes as though he would read her soul. 
She sank into a seat, weeping and moan- 
ing; and then, while the gentle pastor 
held her hands, she told how she slew 
her husband. 


She was convicted and sentenced to 
death, and during the brief interval be- 
tween her trial and execution the man 
who had been her Nemesis proved her 
comforter and consoler. He was with 
her almost constantly through these try- 
ing hours and to such good effect that 
she went out of the world hopefully, 
with a smile on her lips. 
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Not Wanted. The following story is 
actually true. A young Icelander, going 
across the desert from Reykjavik, met a 
man riding a pony. Such meetings are 
very rare indeed in those parts, and, like 
ships at sea, the two hailed and spoke. 
And this was the manner and substance 
of their conversation : 

“What is your name?” 

“Stefan.” 

“Whose son?’ 

“Thorstein’s son.” 

“Where are you going?” 

“To prison, for stealing a sheep.” 

“No one taking you?” 

“No; the sheriff was busy, so he gave 
me my papers”—the warrant for the ar- 
rest—‘“and sent me off to prison myself.” 

The young men exchanged snuff and 
a kiss, and then parted. 

A week later the young Icelander was 
returning to Reykjavik, and near the 
same spot he met the same man. 

“What!” he cried. “Stefan Thor- 
stein? Why, you said you were going 
to prison.” 

“So I was, and I went. But they 
would not let me in.” 

“Why not?” 

“Because I had lost my papers, and 
the sheriff said he would not take me in 
without my warrant.” 

“So they won’t have you in prison?” 

“No.” 

“And you are going home again?” 

“Ves,” 

And they went their ways.—Tit-Bits. 


, 


A Poetical Report. The styles of the 
reporters are various, and as, we are 
told, the style is the man, must neces- 
sarily be so. Even after English was 
adopted as the language of the reports, 
we find books in which the pleadings are 
not translated, but remain in Latin. The 
language is almost invariably prose, 
sometimes very prosaic; but we do have 
at least one case in which the reporter, 
like Silas Wegg, drops into poetry. I 
refer not to the avowed turning of cases 
into rhyme for the purpose of afford- 
ing light professional reading, as in the 
admirable “Leading Cases done into 
English,” but to a poetical report in a 
serious book. The book is Burrow’s 
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Settlement Cases, where counsel cited 
Shadwell v. St. John’s, Wapping. Bur- 
row in a note says, “I do not find the 
case of Shadwell v. St. John’s, Wapping, 
in any printed book or MSS., but I 
guess it to be the same case which I 
have heard reported in the form of a 
catch to the following effect (if my 
memory serves me right) : 


sae 


A woman having a settlement 
Married a man with none, 

The question was, he being dead, 

lf what she had was gone. 

Quoth Sir John Pratt, The settlement 
Suspended did remain 

Living the husband but him dead 

It doth revive again. 


Chorus of puisne judges—But him dead 
It doth revive again.’ ” 


In the reports we note the vast im- 
portance attached to legal proceedings 
by their chroniclers. This is especially 
true with regard to the older reporters. 
but is not confined to them, for in a very 
old report we have this statement: 
“Reid and Maguire were both victims 
of the same accident, which, though 
melancholy, has settled the law.” What 
a consolation to the families of the de- 
ceased Reid and Maguire, not uselessly 
did they die!—The Law Times. 


A Neat Amendment. A few weeks 
ago the Chinese of New Zealand were 
found to be doing a very great deal of 
the laundry work available, and so had 
thrown out of employment the women 
workers in some of the laundries. In 
New Zealand a laundry is a factory 
within the meaning of the factories act, 
so it occurred to a lawmaker that he 
could settle the difficulty of this Chinese 
competition by a neat amendment in the 
interpretation clause of the act above 
mentioned. An amendment was there- 
fore drafted and printed, and sent with 
the utmost seriousness and good faith to 
the Crown law office for consideration; 
it contained a provision in these words: 
“For the purposes of this act (the fac- 
tories act), a Chinaman shall be deemed 
to be a girl under eighteen years of age.” 
—Ex. 
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“A History of Continental Criminal Procedure.” 
By A. Esmein, Professor in the University of 
Paris, with chapters by Francois Gerraud of 
the University of Lyon, and G. J. Mitter- 
maier, late of the University of Heidelberg. 
Translated by John Simpson of the New York 
Bar. (Little, Brown & Co., Boston) $4.50 net. 

This is the fifth volume in the Continental 
Legal History Series published under the aus- 
pices of the Association of American Law 
Schools. 

“Criminal procedure, to-day” writes Profes- 
sor Norman M. Trenholme, “is so much a 
matter of ordinary legal training and knowl- 
edge that few lawyers realize what a wealth 
of historical and legal background it has. Its 
history has been neglected in large part as 
well by institutional historians who have pre- 
ferred to deal with larger questions of govern- 
mental and legal development. The result of 
this double neglect is seen in the fact that 
there are but few books in foreign languages, 
and, until the appearance of this volume, prac- 
tically none in English, dealing in detail with 
the history of criminal procedure. 

“From a practical point of view,” says Pro- 
fessor William E. Mikell, “a knowledge of 
the criminal procedure of other countries is 
perhaps of less value than a knowledge of 
foreign law on any other branch of jurispru- 
dence. Our own criminal procedure has been 
the avowed model for foreign countries. To 
the student of institutions, however, to him 
who joys in watching the never ceasing battle 
between the forces of repression and liberty 
—the nice adjustment of which spells true 
civilization; to him who would see how a 
great people have worked out a great problem, 
—the study of the history of French criminal 
procedure offers a fascinating subject. 

“In law as in other sciences we have our 
recurring cycles of thought. The present day 
alienist harks back to the ancient Greek, 
where Homer ascribed guilt to Ate. We are 
saying again the criminal is not so much a 
knave as a fool or a madman; his intellect 
is darkened. Simonides is quoted by Plato 
as saying, ‘A man cannot but be bad when 
the force of circumstances overpower him.’ 


The modern sociologist makes crime the prod- 
uct of environment. Humanism in the 1400s, 
on the Continent, inveighed against the the- 
ories and technicalities of the jurists. The 
social scientists of the 1900s are voicing the 
same cry.” 

Mr. Justice Riddell well says: “I envy the 
student of legal history, and especially him 
who makes the study of legal history a recre- 
ation from an arduous practice of his profes- 
sion, his first perusal of this book. He will 
find much to wonder at, much to condemn, 
much to approve, in the practice past and 
present, on the Continent. He may find lessons 
for his own country, what to follow, what to 
avoid.” 


“The Independence of the Executive,” “The Ven- 
ezuelan Boundary Question,” “The Government in 
the Chicago Strike.” By Ex-President Grover 
Cleveland (Princeton University Press, Prince- 
ton). Each $1.00 net. 


These volumes contain addresses delivered 
at Princeton by Ex-President Cleveland. 
They are plain and authoritative statements 
of important happenings in our national his- 
tory. The reader’s interest in the events them- 
selves is enhanced by the recollection that the 
writer was one of the chief actors in the oc- 
currences portrayed. 


“The Independence of the Executive,” after 
an introductory statement as to the conditions 
in which the presidency of the United States 
had its origin, treats of the constitutional right 
of the President to remove Federal officials 
without the participation or interference of 
the Senate, with special reference to the con- 
troversy in that regard which arose during 
President Cleveland’s first term in office. 

“The Venezuelan Boundary Controversy” is 
an explanation of the manner and processes 
by which the interposition of the United States 
government in the boundary controversy be- 
tween Great Britain and Venezuela was 
brought about. 


“The Government in the Chicago Strike” 
relates the action taken by the Federal authori- 
ties during the Pullman strike of 1894, 
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“Causes and Cures of Crime.” By Thomas 
Speed Mosby (C. V. Mosby Company, St. 
Louis, Mo.) $2.00. 

This is a thoughtful and suggestive study of 
a difficult subject. The author has heretofore 
contributed valuable discussions on such im- 
portant topics as “Capital Punishment,” 
“Youthful Criminals,” “Alcoholism and 
Crime,” and “Mothers of Bad Boys.” He was 
formerly pardon attorney for the state of Mis- 
souri. He has thus acquired special aptitude 
for treating, in a popular style, the recent de- 
velopments in criminology. 

The author first discusses the cosmic fac- 
tors of crime, but, while admitting their influ- 
ence, he does not regard it as dominating the 
development of either individual or national 
character. 

It is pointed out that the social factors of 
crime are political, economic, anl moral. Un- 
clean political conditions, lynchings, riots, wars, 
crowded tenements, evil associations, extreme 
poverty, lack of proper education and of a deep 
sense of religion are mentioned as obvious in- 
fluences that tend to breed crime. 

The individual factor, however, is declared 
to be the one ever present and continuing fac- 
tor of crime. The cosmic and social influences 
are relatively of greater or less importance, ac- 
cording to the strength or weakness of the 
moral and physical character of the individual. 
The thoughtful student of crime and its pre- 
vention is forced to conclude that “the nearer 
we get to the marrow of criminality, the more 
closely it approximates pathology.” In the 
typical criminal we find the uncleanly and un- 
wholesome life; impurity in thought and deed; 
the morbid and the abnormal in body and in 
mind. In another class of criminals, all too 
common in the United States, we find the over- 
taxed body and mind, and the too highly ten- 
sioned nerves causing brainfag, worry, despair, 
wreck of character, and conscience. 

Chapters are devoted to the subjects of Eu- 
genics and Asexualization. The importance of 
trade education as a preventive of crime is ex- 
tensively discussed, as well as social ameliora- 
tion by a greater equality of industrial oppor- 
tunity. The appointment of “public defend- 
ers,” reparation to persons wrongfully convict- 
ed, compensation to dependent members of 
the convict’s family, and the provision of em- 
ployment and wholesome environment for dis- 
charged prisoners, are urged. 

The cures of crime are considered in chap- 
ters on “the Theory of Punishment,” “Inde- 
terminate Sentence and Parole,” and “the New 
Penology,” which demands the abolition of the 
penitentiary system in favor of the reforma- 
tory system. 

The volume is a valuable presentation of 
the present status of scientific investigation 
upon the various topics treated. 








“The Graduate College of Princeton.” By An- 
drew F. West (Princeton University Press, 
Princeton). 50 cts. net. 

In this little book Dr. West describes, in a 
charming way, the aims and spirit of the re- 
cently dedicated Graduate College of Prince- 
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ton,—an institution for humanizing knowledge 
in the field of the higher liberal studies. It 
is an attempt to create in America a residen- 
tial college which shall be a home of science 
and philosophy, of literature and history. 

It is anticipated that the majority of the 
scholars will be young men who are to be 
professors or teachers. But there will be room 
for the intending lawyer or doctor or master 
or engineer or architect who can give a year 
or so to the liberal studies underlying his 
future calling. Men may be trained there for 
the diplomatic and civil service, as writers au- 
thors, investigators, and discoverers. Men 
who want to study economic, social, or gov- 
ernmental problems, the entire range of seek- 
ers in pure sciences, the student of historic 
art, the philosophic thinker, the lover of liter- 
ature, the explorer of history,—such as these 
will find a welcome there. 

The sympathies of the specialist will be 
broadened by fellowship with students in all 
the fields of liberal study, and the influences 
at work will impel to the highest exterior. 

No such institution as this is planned to 
become yet exists in our land, and very few 
like it are to be found in foreign lands. In 
some ways its model is what might be styled 
the Honours Colleges in English Universi- 
ties. 


“Code des Huissiers et Shérifs.” By J. S. A. 
Gaudry (Eng. Globensky & Cie, Editeurs, 76 
rue St.-Gabriel, Montreal, Canada.) Price 

The experience of the compiler of this work, 
as editor of the Court Journal of Montreal, 
and as bailiff of the superior court and of 
the Court of King’s Bench, disclosed to him 
the desirability of collecting the rules relat- 
ing to the office of bailiff and to the office of 
the sheriff, of whom the bailiffs are often sub- 
deputies. This material which was scattered 
through the Code of Civil Procedure, Stat- 
utes, and Rules of Practice, have been brought 
together within the limits of a simple Code. 
There is also included the law in regard to 
jurors, the obligations of officers of justice, 
list of exemptions from statutory seizures, 
dispersion of illegal assemblages, and capital 
punishment. 

Mr. Gaudry has rendered a valuable serv- 
ice to the legal profession of Canada as well 
as to that numerous body of officers which 
his work concerns. 


“Commercial Code.” Annotated by Emilio 
Mifana Villagrasa. Editors, Hijos de Reus, 
Cafiizares, 3 duplicado, Madrid. Price $2.00 
net. 

This manual contains the articles of the 
Code including the amendments passed up to 
the date of its publication. At the end of 
each article the laws in relation thereto are 
cited as well as the expositions established 
by the supreme tribunal which may serve as 
an explanation, commentary, or interpretation 
of the principles of jurisprudence enunciated 
in the article. The legal concept of each in- 
stitute is given, explaining the technical jurid- 
ical terms. The rules complementary to the 
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said Code are presented in appendices grouped 

according to their analogies and following the 
same plan as that of the general work. Thus, 
in the first are found the temporary provisions 
for the organization and management of the 
mercantile registry; in the second, the tem- 
porary provisions for the organization and 
conduct of the commercial exchanges; in the 
third, the general provisions for the regula- 
tion of the Bank of Spain; in the fourth, the 
law in regard to the suppression of usury; in 
the fifth, the law as to railroad police; in the 
sixth, the law in regard to registering insur- 
ance enterprises and the inspection of such en- 
terprises; in the seventh, the Royal decree of 
March 30, 1905, in regard to compensation 
commissions ; in the eighth, the complementary 
provisions of maritime law; in the ninth, the 
provisions relating to failures, regulations as 
to companies controlling public works, in re- 
gard to agreements between railroad compa- 
nies and their creditors, not amounting to a 
suspension of payments, and the law as to 
agreements, suspension of payments, and fail- 
ures of societies or concessionaries of public 
works. 

Although the Commercial Code has been 
very recently published, it has already been 
adopted as a text-book in the department of 
mercantile law of the principal universities of 
Spain. 


“Law of Corporations Having a Capital Stock.” 
By William W. Cook. (Little, Brown, & Co., 
Boston). Seventh Edition. 5 vols, $2.50. 

This work has been so long before the legal 
profession, and its various editions have been 
so well received, that no word of introduction 
is needed. It has long been a standard au- 
thority on the important subject .it treats. 

Probably no other branch of the law, in re- 
cent years, has witnessed a greater develop- 
ment or been discussed so often by the courts. 
The numerous decisions by which it is daily 
being enriched have required repeated ampli- 
fication of the work—a task which the author 
has performed personally, and to which he 
has brought the care, patience, learning, and 
critical acumen of one who has been not only 
a profound student of the subject, but a suc- 
cessful practitioner in his capacity as counsel 
for various corporations. 

The whole work now contains about 60,000 
citations, and has been enlarged to five vol- 
umes. Some 6,000 citations were added to the 
present edition. The table of cases contains 
citations to the important systems of reports, 
and also a reference to the page or pages of 
the text where each particular case has been 
utilized. 


Recent Articles of 


Abstracts. 

“The Liability of Abstractors of Title.”— 
77 Central Law Journal, 407. 
Appeal. 

“The Power and Place of the Jury under 
the Recent Amendment to the Oregon Con- 
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The necessity for the present edition is well 
stated by the author in his recital of “trium- 
phant beliefs” which have been “translated 
into law,” such as state regulation and also 
Interstate Commerce Commission regulation 
of railroads and the anti-trust act of Con- 
gress. 


Bender's 
1914.” . 

“The Rule of the Road at Sea and Precaution- 
705 to Mariners.” By Daniel H. Hayne. 

od. 

“Encyclopedic Digest of Arkansas Reports.” 
10 vols. Law Buckram, $7.50 per vol. 

“Banks and Banking.” By editorial staff of 
the Michie Co. -3 vols. Buckram, $19.50. 

“Cases on Constitutional Law.” (American 
Case-book Series.) By James P. Hal!. 1 
vol. Buckram, $5.50. 

“Corporation Laws of Arizona, California, and 
iene Compiled by Calvert Wilson. Cloth, 


“Lawyers’ Diary and Directory for 


“Treatise on Homicide.” By editorial staff of 
the Michie Co. 2 vols. Buckram, $13. 

“Annotated Revised Statutes of Louisiana.” 
Compiled by Robert H. Marr. 3 vols. Buck- 
ram, 

“Annotated Public Service Commission Law of 
Maryland.” By John P. Hill and Arthur R. 
Padgett. 1 vol. Buckram, 

“Supplement to Massachusetts 
Covering vols. 151-212 inclusive. 
vas, 


Index-Digest.” 


Law Can- 

$8.50. : 
Fuller's “Probate Law of Massachusetts.” 3d ed. 
By A. M. Alger. Buckram, $6.50. 

“The Federal Employers’ Liability Act.” By 
Homer Richey. 1 vol. Buckram, $2.50. 

Page's “Ohio Digest Annotated.” 10 vols. Buck- 
ram, $7.50 per vol. 

“Patents, Copyrights, and Trademarks.” 
Henry Elfreth. 1 vol. 

“Third ‘Cumulative’ Supplement to Underwood's 
List of Adjudicated Patents.” Paper, $2.50. 

“Income Tax Act Annotated.” By Henry Cro- 
fut White. Buckram, 


“Tennessee Citations.” By Joseph Wheless. 1 
vol. Flexible leather, $6. 


By W. 


“Corporation Laws of Texas.” 2d ed. By R. 
L. Batts. 1 vol. : 

“Laws of Texas.” Volume 16. $5. 

Vernon's “Sayles’ Texas Civil Statutes, Anno- 
tated, 1913." 4 vols. . 


“Cumulative Supplement Birdseye, Cumming, & 
Gilberts Annotated Consolidated Laws of N. Y.” 
Covering material in all present supplements 
and 1913 regular session, in one alphabet. 2 
vols. $15. 


Interest to Lawyers 


stitution Authorizing Change in Verdicts.” 
(Providing that No Issue of Fact Once Tried 
by a Jury Shall Be Re-Examined by Any Court 
unless It Can Affirmatively Be Said that there 
Was No Evidence to Support the Verdict.) — 
77 Central Law Journal, 384. 








580 Case and Comment 


“Appeals to the Local Government Board.” 
—77 Justice of the Peace, 529 
Arbitration. 

“Progress toward International Accord.”— 
23 Yale Law Journal, 1. 

Attorneys. 

“Reorganization of the Legal Profession.” 
—8 Illinois Law Review, 239. 

“Music and the Profession of the Law.”— 
46 ne Legal News, 127. 

ank s. 

“The Law of Banking.”—30 Banking Law 
Journal, 817, 909. 

“Modern Banking and Trust Company 
Methods.”—30 Banking Law Journal, 823, 915. 
Bar Association. 

“A Bar Association.”—33 Canadian Law 
Times, 1027. 

Bills and Notes. 

“The Negotiable Instruments Law.”—30 
Banking Law Journal, 787, 871. 

Carriers. 

“Some Legal Problems of Railroad Valua- 
tion.”—13 Columbia Law Review, 567. 

“Power of Municipality to Prevent Over- 
crowding of Street Cars.”—33 Canadian Law 
Times, 1058. 

Charities. 

“Charitable a of Pur- 
pose.”—7 Bench and Bar, 8 
Checks. 

“Postdated Cheques.”—136 Law Times, 59. 

lleges. 

“What the University Can Do for the 
State.”"—33 Canadian Law Times, 1013. 
Commerce. 

“Notes on the History of Commerce and 
Commercial Law.”—33 Canadian Law Times, 
1078. 

“The Minnesota Rate Cases.”—27 Harvard 
Law Review, 14. 

Common Law. 

“The Future of the Common Law.”—13 Co- 
lumbia Law Review, 595. 

Constitutional Law. 

“Constitutional Interpretation.”—7 Maine 
Law Review, 1. 

“The Police Power.”—33 Canadian Law 
Times, 1098. 

“A Bulwark to the State Police Power— 
The United States Supreme Court.”—13 Col- 
umbia Law Review, 

“Freedom of Contract.”—39 Law Magazine 
and Review, 23. 

“Canada’s Federal System.”—49 Canada 
Law Journal, 653. 

Contracts. 

“Intoxication as a Defense to an Express 
Contract.”—62 University of Pennsylvania 
Law Review, 34. 

“Antecedent Indebtedness as Constituting 
Value in New York.”—13 Columbia Law Re- 
view, 612. 

Convicts. 

“The Man Behind the Bars.”—Scribner’s 
Magazine, December 1913, p. 765. 
Corporations. 

“A Hint to Senne "—The Fra, No- 
vember, 1913, p. 


“The Right of Corporations to Sue, Main- 
tain, and Defend Actions, and Conditions 
Precedent Thereto.”—17 Law Notes, 144. 

“Partnership Liability of Stockholders in 
De Facto Corporations.”—8 Illinois Law Re- 
view, 246. 

“Stockholders’ Rights of Inspection and 
Examination. Part I.”"—7 Bench and Bar, 13. 

“Foreign Limited Companies Operating in 
Spanish-America.”—39 Law Magazine and Re- 
view, 56. 

Courts. 

“The Fundamental Law and the Power of 
the Courts.”—27 Harvard Law Review, 45. 

“Division of Opinion upon the Bench.”—77 
Justice of the Peace, 553. 

“The Exercise of Jurisdiction in rem to 
Compel Payment of a Debt.”—27 Harvard 
Law Review, 107. 

“The Courts of Ontario.”—62 University of 
Pennsylvania Law Review, 17. 

Criminal Law. 

“Annual Meeting of the Institute of Crim- 
inal Law and Criminology Held at Montreal, 
September 3, 4, 1913."—46 Chicago Legal 
News, 119. 

“Attempts to Commit Crime.”—77 Central 
Law Journal, 393. 

“The Problem of the Disposition of Insane 
Criminals.’ ’"—1 Virginia Law Review, 108. 

‘Leading Persistently a Dishonest or 
a, Life.’ "—77 Justice of the Peace, 
554. 

Currency. 

“A Dutch Banker on the Controlling Rea- 
sons against Making Banking a Governmental 
Function.”—46 Chicago Legal News, 109. 
Democracy. 

“How Near is Democracy ?”—The Fra, No- 
vember, 1913, p. 61. 


Evidence. 

“Criminal Law—Testimony of Accomplices 
— Corroboration — Evidence.” —47 National 
Corporation Reporter, 531. 

Fiction. 


“In the Matter of a Bale of Blankets.”— 
Scribner’s Magazine, December, 1913, p. 744 
Foreign Countries. 

“The Situation in Mexico.”—The Fra, No- 
vember, 1913, p. 39 
Foreign Relations. 

“Is There a Sound American Foreign Pol- 
icy?”—The Century Magazine, December, 
1913, p. 233. 

Homicide. 
“The Kieff Ritual Murder Trial."—47 Na- 
tional Corporation Reporter, 518 

“The Shooting of Escaped Convicts.”—77 
Tnstice of the Peace, 530. 

Idem Sonans. 

“The Doctrine of Idem Sonans.”—46 Chi- 
cago Legal News, 111. 

Impeachment. 

See Officers. 
Incompetent Persons. 

“The Detention of Alleged Lunatics.” —77 
Justice of the Peace, 566. 

Initiative, Referendum, and Recall. 

“Theory and Practice. (Attempt by Legis- 
lature of Kentucky to Recall the Judges of 
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the Kentucky Court of Appeals and to Recall 
Their Decision upon a Constitutional Ques- 
tion by Abolishing the Court through Legisla- 
o- Enactment.)”—46 Chicago Legal News, 


Insurance. 

“Proportional or Percentage Co-Insurance 
Clause in Fire Insurance.”—/7 Central Law 
Journal, 404 

“The Lawfulness of Agreements in In- 
demnity Policies Surrendering Control of De- 
fense to Indemnitor—Indemnity Policy Con- 
ferring Interest in Suit."—77 Central Law 
Journal, 369. 

International Law. 

“The International Law Association: Madrid 
Conference, October, 1913.”"—39 Law Maga- 
zine and Review, 69. 

Intoxicating Liquors. 

“Legislative Regulation and Control of In- 
—— Liquors.”—20 Case and Comment, 
44 


“Licenses to Manufacture and Sell Intoxi- 
cating Liquors Unconstitutional.”—20 Case 
and Comment, 452 

“Interstate Commerce in Liquors. ® 50 Case 
and Comment, 448. 

“Legal Aspects of Prohibition.”—20 Case 
and Comment, 

“Enforcement of Laws Regulating Saloons 
in Cleveland.”—20 Case and Comment, 467. 

“ “Closing-Hour’ Offenses and Bona Fide 
Guests."—77 Justice of the Peace, 541. 

“Practical Difficulties.” (Ideal License 
Law.)—20 Case and Comment, 468. 

“Soliciting | Orders for Intoxicating 
Liquors.”—20 Case and Comment, 471. 

“Relation of Federal and State Govern- 
ments to Liquor Traffic and Regulation of 
Same.”—20 Case and Comment, 475. 
udges. 

“The Selection and Tenure of Judges.”—17 
Law Notes, 147. 


ury. 

“A Proposed Bill to Restore and Protect 
the Right of Trial by Jury and a Brief in Sup- 

ort of the Bill.”—8 Illinois Law Review, 255. 

w and Jurisprudence. 

“The New Jurisprudence.”—62 University 
of Pennsylvania Law Review, a 

“Tustice According to Law. I.”—13 Colum- 
bia Law Review, 

“Some, Fundamental Legal Conceptions as 
Applied in Judicial Reasoning.”—23 Yale Law 
Journal, 16. 

Law Merchant. 

“The Law Merchant in Canada.”—49 Can- 
ada mo Journal, 637. 

Legal A 

mot “Assistance for the Poor.”—48 Law 
Journal, 625. 

Life Tenants. 

“Tenants for Life and Mining Rents.”—136 
Law Times, 27 

“Life Tenants and Interests Pur Autre Vie.” 
—136 Law Times, 104. 

Lincoln. 

i Schoothoy’s Interview with Abraham 
Lincoln.”—Scribner’s Magazine, December, 
1913, p. 709. 


Malicious Prosecution. 
“Actions for Malicious Prosecution.”—49 
Canada Law Journal, 67/. 
Master and Servant. 
“The Federal Employers’ Liability Act.”— 
19 Virginia Law Register, 594 
Monopoly. 

“Some Reflections on the Law as to Monop- 
oly of Trade.”—33 Canadian Law Times, 1046. 
Motor Cycles. 

“Motor Cycles and Lamps.”—77 Justice of 
the Peace, 517. 

Municipal Corporations. 

“The Law Relating to Financial Adjust- 
ments.” (Financial Adjustment upon Altera- 
tion of Local Government Areas.) —136 Law 
Times, 82. 

Officers. 

“The Law of Impeachment.”—20 Case and 
Comment, 454. 

“Inherent Limitations upon Impeachment.” 
—23 Yale Law Journal, 

“Some Legal Aspects of the Impeachment 

oo Sulzer.”—1 Virginia Law Review, 


“The Public Authorities Protection Act, 


1893.” (Necessity of Pleading.)—77 Justice 
of the Peace, 565. 
Postoffice. 

“The Extension of Federal Control through: 
a Regulation of the Mails.” (Requiring News- 
papers, as Condition of Enjoying Second- 
class Rates, to Print List of Editors and 


Stockholders, and Mark Advertisements. )—27 


Harvard Law Review, 27. 
Practice and Procedure. 

“The Reform of Judicial Procedure.”—1 
Virginia Law Review, 

Real Property. 

“Possession as a Root of Title.”—33 Cana- 
dian Law Times, 1073. 

“Distinction between Vested and Contingent 
Remainders in Illinois."—8 Illinois Law Re- 
view, 225 
Rights and Duties. 

“The Nature of Legal Rights and Duties.” 
—12 Michigan Law Review, 1 
Sale. 

“Representation and Warranty in S:les— 
as v. Buckleton.”—27 Harvard Law Re- 
view, 1. 

“Dicta et Promissa in the Civil Law and 
— Modern Codes.”—49 Canada Law Jour- 
nal, : 

Schools. 

“Constitutionality of Teachers’ Pensions 

 eenameeen II."—12 Michigan Law Review, 


Sociology 

“The. Modern Quest for a Religion.”—The 
Century Magazine, December, 1913. p. 169. 

“American and Immigrant Blood.”"—The 
Century Magazine, December, 1913, p. 225. 
Specific Performance. 

“Enforcement of a Decree of Specific Per- 
formance against the Purchaser.”—7 Bench 
and Bar, 6. 
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Taxes. 
“Some Decisions on the Duties on Land 
Values. II.”—77 Justice of the Peace, 518. 
“The Rating of Railways and Canals.”— 
39 Law Magazine and Review, 43. 
“The Federal Income Tax Law. 
ginia Law Register, 570. 
“The Income Tax Law and Deduction at 
the Source.”—13 Columbia Law Review, 714. 
“The Federal Income Tax Law.”—46 Chi- 
cago Legal News, 110. 
“The Federal Income 
Legal News, 116 
“Deductions Allowable by the Income Tax.” 
—77 Central Law Journal, 421. 


"19 Vir- 


Tax.”—46 Chicago 


Case and Comment 


Trusts. 
“The Jurisdiction to Give Relief for 
Breaches of Trust.”—136 Law Times, 2. 
“The Right to Follow Money Wrongfully 
Mingled with Other Money.”—27 Harvard 
Law Review, 125. 
Unfair Competition. 
“Predatory Price Cutting as Unfair Trade.” 
—27 Harvard Law Review, 139. 
Waters. 
“Charges for Water Supply.”—77 Justice of 
the Peace, 542. 
Witnesses. 
“Adverse Witnesses.”—33 Canadian 
Times, 1067. 


Law 


arr An Ideal International Spirit. 


Lord Haldane’s suggestion to the members of the American Bar Association at 
Montreal, wherein he pointed out the desirability of a harmonious international “Sittlich- 
keit,”” or, as it might be styled, a standard of social relations of nations between themselves, 
measured by no positive rule of law and enforced by no statutory or contractual penalty, 
is well timed, and well directed toward the assembled representatives of thousands of 
American communities. 

From the landing of the Pilgrims to the present, the United States has been forming, 
from a mass of heterogeneous elements, a new nation. New ideas and ideals, new standards 
of social and civic conduct, have been crystallized from the enormous melting-pot into 
which has been poured material from all the comers of the earth. We have to-day in 
our country a national life as truly individual as the life of any nation ever lighted by the 
sun; this individuality of ours, however, represents the cosmic blending of all the character- 
istics of all the civilized nations of the world. It is here that we find the native German 
dwelling with the son of Erin in neighborly propinquity and in the peace of kinship. Here 
only we find the Italian and the Scandinavian working side by side, without conflict and 
without bitterness. Here only the Jew and Gentile are laboring and waiting with common 
And all of them are governed by laws which had their origin in England 
hundreds of years ago, administered, 


ends in view. 
interpreted, and enforced with equal justice and 
impartiality by and over Jew and Gentile, Anglo-Saxon and Greek, Spaniard and Nor- 
wegian, Frenchman and native-born American. 

A body 


built of the bones, muscles, and sinews of the hardiest adventurers and the strongest warriors 


Personifying our national individuality,—what a wonderful being she is! 
of every nation and time! A mind, composite of the brilliance, depth, penetration, fore- 
sight, and genius of the men who have advanced her from the smallest and weakest to the 
And last, but greatest, a heart to feel 
to extend her sympathy to the oppressed and struggling 


greatest and most powerful nation of the earth! 
with and for all; 
of all the world! 

What more fitting than that this nation of ours, the pioneer in every world-wide move- 
ment forward, should, out of the breadth of her understanding, the depth of her feeling, 


to understand all; 


and the warmth and richness of her sympathy, lead the world toward the realization of 
an ideal international spirit, that shall put an end to war and all its attendant plagues. 

Rate W. Eckuaror. 
Ontario, Oregon. 
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